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PREFACE. 


r  I  ^HE  Publifhers  of  the  prefent  edition  of  the 
-**  following  Work  have  undertaken  it  with  my 
confent.  As  it  has  become  fcarce,  they  think  a  new 
fupply  of  copies  may  be  defirable,  at  the  return 
of  a  period  when  queftions  of  election  law  acquire 
a  confiderable  degree  of  general  intereft  and  im- 
portance* 

I  regret  that  the  fhortnefs  of  the  time  fince  I 
was  apprized  of  their  intention,  together  with  their 
wifh  to  forward  the  publication  as  much  as  pofli- 
ble,  would  not  permit  me,  without  interfering  with 
other  and  more  neceflary  avocations,  to  make  fuch 
corrections  and  additions  to  the  notes  as  my  ex- 
perience and  reading,  in  the  courfe,  firfl  of  my 
profefllonalj  and  afterwards  of  my  parliamentary 
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attention  to  many  of  the  fubjects  difcufled  in  them, 
might  have  fuggeftcd  to  me. 

I  have  indeed  been  able  to  introduce  a  few  im- 
provements of  that  fort,  and  references  have  been 
made  to  decifions  which  have  fince  been  reported, 
on  points  determined  or  debated  in  the  cafes  of 
which  I  have  given  an  account. 

But,  with  thofe  exceptions,  I  thought  it  better 
to  leave  the  part  of  the  work  for  which  I  am  more 
particularly  accountable,  with  its  firft  imperfec- 
tions, than  to  engage  in  a  revifion  to  which  I 
forefaw  that  I  could  not  dedicate  a  fufHcient  portion 
of  time. 

I  am  particularly  defirous  to  obferve  to  the 
reader,  that  the  Introduction  remains  exactly  in  the 
ftate  in  which  it  appeared  fo  long  ago  as  the  year 
1775;  that  fubfequent  reflection  and  obfervation, 
if  I  had  poflefTed  more  leifure,  would  have  induced 
me  to  review,  and  perhaps  to  qualify  fome  pafTages 
in  the  firft  feclion ;  that  I  am  confeious  I  may  be 
thought,  in  the  fecond,  to  have  treated  a  queftion  of 
nice  confideration,  namely,  the  binding  authority 
3  of 
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of  judicial  decifions,  with  fomewhat  too  much  of  the 
confidence  incident  to  legal  difquifitions  by  un- 
practifed  lawyers,  (though  I  mud  add  here  that 
I  have  feen  no  reafon  fince  to  change  the  opinion 
I  had  then  formed  on  that  point);  and  that  the 
third  fection  would  require  in  many  parts  to  be 
new  modelled,  in  confequence  of  the  different  acts 
which  have  fince  been  paffed  relative  to  the  forma- 
tion of  Committees,  the  courfe  of  proceedings  before 
them,  and  the  extent  of  their  jurisdiction. 

If  I  had  myfelf  undertaken  a  new  edition,  I 
mould. have  wiihed  alio  to  accompany  it  with  a  dif- 
courfe,  I  have  long  meditated, on  certain  queftions 
of  confiderable  difficulty,  which  are  often  agitated 
before  election  committees. 

The  chief  of  thofe  queftions  belong  to  the  fol- 
lowing heads ;  i .  The  degree  and  modes  of  notice 
neceffary  to  render  void  the  votes  given  in  favour  of 
difqualified  perfons :  2.  The  different  kinds  of 
difqualification,  whether  at  common  law,  or  by 
ftatute:  3.  The  nature  and  effects  of  agency  in  elec- 
tion matters:  4.  Thofe  rules  of  evidence  whole  appli- 
cation occurs  mod  frequently  before  Election  Com- 
mittees, 
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mittccs,  with  the  principles  from  whence  thofe  rules 
are  deduced,  and  the  authorities  on  which  they  are 
founded  :  5.  The  common  and  flatute  law  re- 
fpecting  the  offences  of  bribery  and  treating,  and 
their  penal  confequences  to  the  e/eclors,  and  the 
elecled :  6.  Occafwnality  *  7.  The  confideration 
how  far  Committees  of  Election  ought  to  hold 
proceedings  at  law,  or  the  negletl  to  inftitute,  or  to 
profecute  with  due  diligence,  fuch  proceedings,  to  be 
binding  and  conclufive  on  them,  when  matters 
directly  belonging  to  the  jurifdiction  of  the  courts 
of  law  arife  incidentally  before  them  :  I  refer  here 
particularly  to  corporate  rights,  to  the  right  of 
being  inferted  in  the  poor-rates,  or  land-tax  aflefT- 
ments  in  England,  and  to  that  of  being  inferibed  in 
the  freeholders  roll  in  Scotland. 

But,  on  the  eve  of  a  general  election,  fuch  dif- 
quifitions  would  have  been  improper,  as  they  would 
have  tended  to  prejudge  (as  far  as  the  fentiments 
of  the  author  might  have  weight)  what  may  foon 
become  the  fubject  of  judicial  inveftigation. 

I  have  therefore  at  leaft  poflponed  my  plan  in 
that   refpect  -,  and    (hall    conclude  what   I   have 

thought 


PREFACE.  IX 

thought  it  neceflary  to  prefix  on  this  occalion,  by 
expreffing  a  hope,  that  I  may  be  juftified  in  re- 
linquifhing  it  altogether,  by  feeing  it  adopted  by 
fome  profeflional  gentleman  more  competent,  and 
who  may  have  leifure  and  inclination  for  a  talk 
which,  if  well  executed,  would,  I  apprehend,  be 
productive  of  considerable  advantage  to  the  public, 
as  well  as  credit  to  the  author. 

GLENBERVIE, 

Pay  Office,  Whitehall, 
26  Jpne  f8o2. 
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ADVERTISEMENT. 

ON  occafion  of  the  re-publication  of  this 
Work,  it  has  been  recommended  as  defirable  to 
add  the  Statutes  which  have  parled  for  regulat- 
ing the  proceedings  in  Committees  on  Controverted 
Elections,  fubfequent  to  the  original  publication ; 
and,  the  Final  Determinations  of  the  Houfe 
of  Commons  on  the  Statements  delivered  under 
the  directions  of  the  Act  of  28  Geo.  III.  c.  52.; — 
which  are,  accordingly,  fubjoined  to  the  Appendix 
in  the  Fourth  Volume. 
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SECTION     I. 

Of  the  Jurifdiclion  of  the  Houfe  of  Commons,  in  the 
Trial  of  Controverted  Elections. 


THE  particular  constitution  of  the  great  le- 
giflative  Council  of  this  country,  before  the 
Norman  invafion,  continues  to  be  a  matter  of 
much  obfcurity.  After  the  laborious  enquiries  of 
learned  men,  and  the  more  penetrating  refearches 
of  zeal  and  party,  we  feem  to  be  flill  only  pofTeffed 
of  probable  and  conjectural  evidence,  that  the 
Commons  had  then  a  (hare  in  the  legiflature.  Of 
the  mode  in  which  they  may  have  exercifed  their 
legiilative  powers,  we  are,  I  believe,  altogether 
ignorant. 

Whatever  reafon  we  may  have  to  conclude,  that  [2] 
the  Saxon,  and  Danifh  invaders  of  this  ifland, 
brought  with  them  the  rudiments  of  the  feudal 
government,  which  were  common  to  all  the  mi- 
grating tribes  of  the  North,  yet  it  is  certain,  that 
thofe  rude  warriours  were  unacquainted  with  the 
numerous   refinements,  which    were,    afterwards, 

Vol.  I.  B  confidered 
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confidercd  as  of  the  very  cficncc  of  that  form  oi 
polity ;  fuch  as  the  law  of  guard i an fhip,  marriage, 
reliefs,  and  primer  feifin.  Thefe  were  the  inven- 
tion of  fubtle  lawyers  and  politicians,  and,  as  it 
were,  the  offspring  of  riper  years;  which  is  evident 
from  this  confideration,  among  many  others,  that 
they  all  depend  upon  the  tranfmiflible,  hereditary- 
nature  of  fiefs;  a  quality  they  did  not  acquire,  till 
about  a  century  before  the  Conqueft  (A). 

It  is  probable,  that  fome  of  the  later  Saxon 
monarchs  introduced,  in  part,  into  England,  the 
changes  which  had  taken  place  on  the  continent j 
particularly  Edward  the  ConfefTor;  who,  having 
received  his  education  in  Normandy,  was  ftrongly 
[3]  attached  to  the  language,  the  manners,  and  the 
laws  of  that  country.  But  it  was  William  the 
Conqueror,  and  his  immediate  fuccefibrs,  who 
eftablifhed  the  feudal  fyftem  univerfally  over  their 
new  dominions,  with  all  its  complicated  and  op- 
preflive  train  of  attendants,  fuch  as  it  already  ex- 
ifled  in  their  continental  territories. 

During  the  firft  reigns  after  the  Conqueft,  the 
great  Council  feems  to  have  been  little  more  than 
a  fort  of  royal  court-baron,*  confifling  of  the  king's- 
immediate  tenants,  in  like  manner  as  the  fuitors 
in  the  inferior  courts-baron  were  the  tenants  of  the 
lords.  Yet,  even  at  that  period,  the  Commons 
appear  to  have  given  their  fanction  to  thofe  general 
conftitutional  acts,  known  under  the   names  of, 

*  cf  Commune  concilium  regm*  of  the  kingdom."  Gilb.  Fo- 
TUis  was  the  great  court  baron    nun.  Rota.  p.  3. 

the 
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the   Great  Charters  of  Henry  I.    Henry  II.  and 
John. 

From  the  end  of  the  reign  of  Henry  III.  or 
rather  from  the  middle  of  that  of  his  fon,  we  have 
authentic  evidence  of  Parliaments  conftituted 
nearly  as  they  are  at  prefent  \  compofed  of  three 
diftincl:  branches,  the  King,  Lords,  and  Com-  L4j 
mons  \  and  the  third  branch,  from  that  sera,  has 
always  confifted  of  the  reprefentatives  of  the  peo- 
ple, chofen  by  the  freeholders  (B)  of  the  counties, 
and  by  different  claffes  of  men,  in  the  different 
cities  and  boroughs  of  the  kingdom. 

The  origin  of  that  diverfity  which  we  obferve 
in  the  right  of  voting  for  reprefentatives,  in  differ- 
ent boroughs,  is  a  fubjecl  of  curious  difquifition, 
but  cannot  be  explained  with  any  degree  of  cer- 
tainty. It  may  be  conjectured  that,  in  fome  in- 
ftances,  the  right  was  limited  to  a  particular  clafs 
of  men,  by  the  King's  charter,  under  which,  the 
borough  derived  its  title  to  fend  members  to  Par- 
liament; for  our  Kings  claimed,  and  exercifed, 
the  prerogative  of  conferring  that  important  pri- 
vilege, down  to  the  end  of  the  reign  of  Charles  II. 
(C).  In  other  inftances,  where  the  city  or  borough 
began  to  choofe  members  from  the  firfl  epoch  of 
reprefentation,  without  having  received  any  royal 
charter  to  regulate  who  fhould  elecT,  it  is  probable 
all  thofe  were  admitted  to  vote,  who  were  deemed  Li] 
capable  of  giving  a  free  fuffrage.  Hence  we  find 
the  right  of  election,  in  fome  places,  confined  to 
particular  members  of  the  corporation,    and,  in 

b  z  others, 
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Se&.      others,  common  to  the  inhabitants  at  large,     hi 

*^^s  fome  cafes,  perhaps,  the  iherifT,  who  long  exercifed 

a  very  great  difcretionary  authority  as  to  borough- 

elections  (D),  prefcribed  who  the  perfons  fliould 

be  who  were  to  concur  in  the  choice. 

Be  this,  however,  as  it  may,  for  a  long  courfe 
of  years,  few  queftions  arofe  concerning  contefted 
elections  (E).     There  were  feldom  competitors  for 
an  office,  which  was  rather  a  burthen  impofed, 
than  a  diftinction  conferred  (F).     Some  inftances 
of  this  fort  are  to  be  met  with  in  early  times;  but, 
when  they  did  occur,  there  was  no  fettled  tribunal 
for  their  decihon.     They  were  determined  fome- 
times  in  Weftminfter-hall,  and  fometimes  by  the 
Lords  in  Parliament  (G).     The  Commons  were 
not,  in  thofe  days,  jealous  of  the  interference  of 
the  Crown,  or  the  Peers.     The  hiftory  of  England 
furnifhes  many  other  examples,  where  they  appear 
[6]      to  have  neglected,  or  abandoned,  privileges  of  the 
utmoft   importance.     When  Simon  de  Rereford, 
a  commoner,  was,  at  the  fpecial  inftance  of  the 
King,   tried,   and   condemned  by  the   Peers,  for 
high   treafon,   in  the  beginning    of  the  reign  of 
Edward  III.  the  Lords  themfelves  protefted  againft 
the  precedent ;  thinking  it  beneath  their  dignity, 
to  be  burthened  with  the  trial  of  criminals,  who 
were  not  of  their  own  degree.     But  there  is  no  ac- 
count of  any  alarm  taken  by  the  Commons;  no 
hint  that  they  regarded  this  proceeding  as  an  en- 
croachment upon  their  order,  or  an  infringement 
of  their  rights  (H).     Edward   the  firfl  granted  to 

the 
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the  People  (1),  "  that,  if  they  lifted,  they  (hould 
*c  have  the  election  of  their  fheriff,  in  every  fhire 
**  where  the  fhrievalty  was  not  of  fee."  But  they 
valued  this  franchife  fo  little,  that  his  fon,  at  the 
particular  requeft  of  the  people,  renamed  it,  and 
enacted  (2),  "  that-  (herirTs  fhould  thenceforward 
*  be  afligned  by  the  chancellor,  trcafurer,  barons  [7] 
"  of  the  exchequer,  and  the  juftices." — Nor  can 
this  furprife  us,  when  we  confider  that,  during  the 
vigour  of  the  feudal  ariftocracy,  the  People,  find- 
ing themfelves  incapable  of  felf-proteftion,  were 
only  ambitious  of  the  patronage  of  fome  powerful 
baron,  and  were,  in  a  great  meafure,  ftrangers  to 
that  fpirit  of  independence,  which  is  now  the  cha- 
racteriftic  of  our  conftitution. 

In  the  fucceffion  of  ages,  a  mighty  change  took 
place  in  mod  of  the  feudal  governments ;  particu- 
larly in  England.  The  exorbitant  power  of  the 
barons,  which  the  King's  feeble  and  limited  au- 
thority was  unable  to  controul,  gave  rife  to  num- 
berlefs  jealoufies  and  civil  wars ;  till  a  great  part 
of  their  ancient  territories  were  either  exhaufted  by 
the  efforts  they  made,  or  reciprocally  confifcated, 
by  the  parties  which  chanced,  at  different  times, 
to  prevail.  Many  of  the  mod  confiderable  families 
were  entirely  extinguifhed,  either  by  the  fortune  of 
war,  or  the  fword  of  juftice  -y  and,  when  the  con- 
teft  between  the  two  rofes  was  finally  terminated       [8] 

(1)  28  Edw.  I.  Stat.  iii.  cap.  8.  an.  1300. 

(2)  9  Edw.  II.  Sut.  ii.  An.  1315, 

B  3  by 
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by  the  union  of  the  houfes  of  York  and  Lan- 
caller,  in  the  perfon  of  Henry  VIII.  the  flrength, 
riches,  and  domains  of  the  old  rivals  of  the  kingly 
power,  had,  in  a  great  meafure,  fallen  into  the 
hands  of  the  crown.  The  over-grown  poiierTions 
of  the  remaining  nobility  were  gradually  fapped, 
and  diminilhed,  by  the  operation  of  that  policy,  by 
which  the  judges,  under  the  cover  of  a  legal  fic- 
tion, had,  in  efFect,  repealed  the  ftatute  of  entails  •> 
a  ftatute  extorted  by  the  barons,  from  Edward  I. 
with  the  vain  defign  of  perpetuating  their  grandeur 
with  their  eftates.  This  policy  had  been  connived 
at  by  Edward  IV.  and  Henry  VII.  and  foon  re- 
ceived a  parliamentary  fanction.  It  was  the  ori-» 
ginal  fource  of  the  independence  and  riches  of  the 
People  \  who  were  encouraged  by  the  firft  princes 
of  the  houfe  of  Tudor,  as  an  inftrument  to  aid 
them  in  their  projeft  of  annihilating  the  power  of 
the  nobles. 

In  the  mean  time,  learning  and  the  arts  were 
[9]  revived  in  the  Weft  -,  the  two  Indies  were  difco- 
vered  ;  ^navigation  was  improved  ;  commerce  culti- 
vated i  and  opulence  univerfally  and  eagerly  pur- 
fued.  The  People  foon  found  themfelves  in  a  con- 
dition to  acquire  that  landed  property,  which  com- 
mon recoveries  (now  become  the  law  of  the  land) 
enabled  the  nobility  to  alien.  Riches  naturally 
beget  the  fpirit  of  independence  :  but  other  more 
powerful  caufes  co-operated  to  the  fame  effecT:. 
Literature  and  philofophy  had  enlightened  and  en- 
larged the  human  faculties.     The  follies  of  fuper- 

ftition, 
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ftition,  and  the  impofitions  of  prieftcraft,  were  de-  Seft. 
tected,  and  attacked  with  fuccefs.  The  reforma-  w*.,^ 
tion  of  the  church  could  not  take  place,  without 
affecting  the  ftatc.  Civil  liberty  was  as  eagerly- 
fought  after,  as  freedom  of  confcience ;  and  the 
Commons  of  England  felt  and  atferted  their  im- 
portance. The  reprefentatives  of  the  People  no 
longer  coniidered  themfelves  as  mere  attorneys,  or 
agents,  paid  by  their  conftituents,  for  the  folc  pur- 
pofes  of  bellowing  their  property,  and  of  prefenting 
their  humble  petitions  for  the  redrefs  of  grievances.  [10] 
They  aflumed  the  character  of  ftatesmen,  politi- 
cians, and  law-givers ;  of  truftees  charged  with  the 
guardianfhip  of  the  property,  the  liberty,  and  the 
lives  of  a  great  nation.  A  feat  in  their  houfe  was 
foon  one  of  the  prime  objects  of  ambition.  It  was 
a  prize  for  which  many  contended  at  once.  Con- 
tended and  litigated  elections,  therefore,  became 
daily  more  and  more  frequent. — But  a  queflion 
now  arofe  concerning  the  judicature,  by  which 
they  fhould  be  tried  and  determined.  (I.) 

The  Commons  could  no  longer  bear,  that  the 
upper  Houfe  fhould  decide  on  the  right  of  fitting 
in  theirs ;  and  they  were  equally  unwilling,  that 
the  judges  of  Weftminfler-hall  fhould  exercife  this 
jurifdiction,  being  men,  at  that  time,  expofed  to 
the  influence  of  the  Crown,  and  removable  from 
their  places,  if  they  fhould  be  found  not  fufflciently 
fubfervient  to  its  commands.  The  chancellor  ad- 
vanced a  claim,  founded  on  this  technical  reafon, 
that  the  parliamentary  writ  iffues  out  of  chancery, 

b  4  and 


II  INTRODUCTION. 

Sc&-  a:id  is  returnable  there  (K.)  However,  notwith- 
m rj~*^  Handing  repeated  attempts,  towards  the  end  of 
queen  Elizabeth's  reign,  and  the  beginning  of 
James  the  firft's,  to  draw  this  power  to  the  court 
of  chancery,  the  Commons  were  able  to  maintain 
and  eftablifh  the  exclufive  right  of  trying  contro- 
verted elections ;  and  they  have  enjoyed  that  right, 
without  interruption,  for  near  two  centuries  (K). 

In    the    beginning,    their   determinations  were 
diflinguifhed  for  their  wifdom,  purity,  and  juftice. 
The  firft  men,  for  talents,  and  integrity,  were  fe- 
le<fled  from  the  body  of  the  Houfe,  and,  under  the 
name  of  a  Committee  of  Privileges,  formed  a  court 
lefs  numerous  than  the  whole  Houfe,  and,  on  that 
account,  as  well  as  many  others,   better  fitted  for 
the  attainment  and  difpatch  of  juftice.     It  is  im- 
pofTible,  on  this  occafion,  not  to  mention  a  late 
publication,  which  contains  the  hiflory  of  the  pro- 
ceedings of  one   of  thofe   early   committees   (i), 
f  12I     written  by  the  chairman  who  prefided  in  it.    Who- 
ever perufes  that  little  work,  mud  regret  that  it 
was  fo  long  with-held  from  the  prefs ;   for  it  is 
equally  valuable,  on  account  of  the  admirable  deci- 
fions  it  contains,  and  the  excellent  method  purfued 
by  Glanville  in  reporting  them. 

This  chaftity  of  decifion,  however,  was  not  very 
durable.  The  united  ftrength  of  the  Crown,  and 
People,  having  iubdued  the  ariftocracy  of  the  Peers, 
thofe  two  remaining  branches  of  the  flate  began, 

(1)  Appointed  Feb.  23,  1623/4.  Jojrn.  vol.  i.  p.  671, 
col.  2. 

eachs 
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each,  to  aim  at  the  exclufive  poffeffion  of  the  fo- 
vereignty.  This  ftruggle  between  the  Crown  and 
the  People,  was  not  peculiar  to  England.  It  took 
place,  nearly  at  the  fame  time,  in  many  other 
countries  of  Europe ;  particularly  in  France ;  where 
the  nobles,  after  having  been  equally  formidable, 
had  been  reduced,  by  very  fimilar  means,  and  in 
the  fame  manner,  as  in  England.  But  now  the 
fuccefs  was  very  different.  In  France,  the  King 
prevailed, and  anabfolute  monarchy  was  eftablifhed. 
In  England,  after  feveral  violent  and  convulfive 
efforts,  the  Commons  fixed  their  independence,  as  [13T 
it  were,  on  a  rock ;  yet  ftill  left  the  other  two  great 
members  of  the  ftate,  pofTefled  of  large,  though 
limited  powers,  fo  as  to  blend  the  three  together, 
with  a  harmony  more  perfect,  than  the  mod  inge- 
nious fpeculation  could  invent,  or  the  moil  pene- 
trating wifdom  forefee. 

Yet,  even  this  wonderful  fyftem,  like  all  human 
things,  was  liable,  and  has  been  expofed  to  abufe. 
The  Crown,  entrufted  with  the  executive  power, 
found  it  impoffible  to  carry  on  the  bufinefs  of  go- 
vernment, without  a  majority  of  voices  in  the 
Houfe  of  Commons.  The  rough  attempts  at  pre- 
rogative had  proved  ineffectual.  The  more  win- 
ning, and  infidious  arts  of  influence  were  now 
practifed  with  better  fuccefs.  The  majority  and 
the  minority  in  the  Houfe  of  Commons,  became 
terms  nearly  fynonimous  to  the  friends  or  opponents 
of  the  minifter  ;  and,  whenever  the  party  in  oppo- 
sition gained  fo  far  in  numbers  as  to  form  the  ma- 
jority, 
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jority,  a  fubverfion  of  the  reigning  miniftry  was  the 
immediate  confcquence. 

It  is  evident  that,  in  this  flate  of  things,  it  muft 
often  have  been  of  confequence,  to  thofe  in  power, 
that,  In  litigated  cafes,  one  of  the  competitors  mould 
fucceed,  in  preference  to  the  other.  Election 
caufes  were  now  frequently  tried  at  the  bar  of  the 
Houfe,  and,  when  they  were  referred  to  the  Com- 
mittee of  Elections,  the  relblutions  of  that  Com- 
mittee were  to  be  canvarTed,  and  either  rejected,  or 
confirmed  by  the  Houfe  (I).  A  majority  there  was 
able  to  determine  any  queftion.  The  opprobrium 
and  guilt  of  partiality  and  injuflice  feemed  to  lofe 
their  feverity,  when  divided  among  fo  great  a  num- 
ber ;  and  the  caufe  was  generally  decided,  not  in 
favour  of  theperfon  who  had  the  merits  for  him,  but 
of  him  who  had  fecured  the  favour  of  the  minifter. 
— To  make  way  for  the  final  determination,  when 
the  right  of  election  in  a  borough  had  been  claimed 
by  different  claffes  of  men,  it  was  neceffary  for  the 
Houfe,  firft,  to  declare  in  which  of  the  contending 
parties  the  right,  by  law,  refided;  and,  there  too, 
[i  c]  the  mod  common  rule  was  to  decide,  not  according 
to  the  evidence  of  the  lex  loci,  but  in  favour  of 
thofe,  who  had  given  their  voices  to  the  minifterial 
candidate. 

This,  in  the  courfe  of  a  few  years,  produced  a 
great  number  of  illegal,  inconfiftent,  and  contra- 
dictory decifions.  If  a  whig  was  a  contending 
candidate,  when  the  whigs  were  in  power,  the 
right  of  election  was  declared  to  be  in  his  friends. 

5  If, 
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If,  for  the  fame  borough,  a  new  conteft  arofe,  under 
a  tory  adminiflration,  and  the  tory  candidate  had 
the  fuffrages  of  a  clafs  of  men,  who  had  been  ex- 
cluded on  the  former  occafion,  the  right  of  voting 
was  then  beftowed  upon  them  (i).  In  fhort,  to 
bring  in  the  favourite  candidate,  and  ftrengthen  the 
majority,  by  a  new  voice,  every  fence  of  law,  ju  ft  ice, 
and  even  decency  was  broken  down. 

Several  attempts  were  made,  at  different  times, 
to  apply  a  remedy  to  this  fcandalous  and  growing 
evil  (L).  Among  others,  a  ftatute  paffed  in  the 
fecond  year  of  the  late  King  (2),  which  enacted, 
that  the  laft  determination  in  the  Houfe  of  Com-  [16] 
mons,  mould  be,  to  all  intents  and  purpofes,  final, 
as  to  the  right  of  election.  By  this  means,  fome 
check  was  put  to  the  glaring  inconfiftency  of  op- 
pofite  determinations.  But  it  was  a  very  inadequate 
cure.  •  The  fame  grofs  and  avowed  partiality  con- 
tinued in  the  trial  of  facts ;  in  all  cafes  where  there 
was  no  lad  determination  of  the  right  of  election; 
and  in  explaining  ambiguous,  or  iuppofed  ambi- 
guous, expre  (lions,  in  laft  determinations,  where 
iuch  were  to  be  found. 

At  the  fame  time,  there  were  other  unavoidable 
defects  in  this  judicature.  It  was  too  numerous 
for  difpatch  -,  the  judges  were  not  upon  oath  ;  and 
they  had  no  power  of  admin  iftering  an  oath  to  the 
witneffes  whom  they  examined.  In  fhort,  in  a 
country  where  juftice  is  difpenfed  with  a  degree  of 

(1)  See  the  cafe  of  Bewdley,  cited  infra,  in  the  cafe  0/ 
Hellefton. 

(2)  2  Geo.  II.  cap.  24. 

wifdom, 
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wifdom,  purity,  and  confiftency,  unparalleled  in 
other  a^es  or  nations,  there  exifted  the  mofl  im- 
perfect,  partial,  and  inconfiftent  tribunal,  which 
perhaps  ever  was  known  in  any  civilized  government. 

[17]  All  wife,  and  all  good  men  lamented  the  con- 

tinuance of  fuch  a  national  reproach;  but,  for  a 
long  time,  nobody  was  found,  who,  with  abilities 
to  contrive,  pofTefTed  fpirit  and  weight  fufficient  to 
carry  into  execution,  a  plan  for  abolishing  the  old, 
and  eftablifhing  a  new  judicature;  not  liable  to  the 
defects  of  the  former,  but  analogous,  both  in  its 
conftitution  and  chaftity,  to  the  other  courts  of 
juftice.  At  length,  Mr.  Grenville  conceived,  and 
accomplished  this  great  work,  though  he  did  not 
live  to  enjoy  the  juft  applaufe,  which  has,  on  that 
account,  been  laviihed  on  his  memory.  The  firft 
act  eflablifhing  the  prefent  mode  of  trying  contro- 
verted elections  paffed  in  1770  (1),  (M) ;  and  Mr. 
Grenville  died  on  the  13th  of  November  of  the 
lame  year. 

At  firft,  this  acl:  was  only  temporary  and  limited 
to  feven  years.  But,  four  caufes  having  been  tried 
under  it,  the  juftice  of  the  decifions  (fo  different 

F18]  from  former  examples)  rendered  it  almoft  the  idol 
of  the  public;  and  in  1774,  juft  before  the  laft 
general  election,  a  bill  was  brought  into  the  Houfa 
of  Commons,  and  paffed  into  a  law,  which  made 
it  perpetual  (2). 

(1)  10  Geo.  III.  cap.  16. 

(2)  14  Geo.  III.  cap.  15, 
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SECTION      II. 


Of  the  Authority  of  Precedents  in  Cafes  of  Contro* 
verted   Eleclions. 

IN  the  end  of  the  year  1774,  a  diflblution  of 
Parliament,  and  a  general  election  took  place; 
which  was  the  firfl  fince  the  ftatute  of  the  10th  of 
George  III.  had  patted.     In  confequence  of  the 
contefls  which  took  place  on  that  occafion,  a  num- 
ber of  petitions  were  prefented  to  the  Houle  of 
Commons,  in   the  beginning  of  laft  winter;  and 
they  came,  of  courfe,  to  be  referred  to  Committees, 
chofen  under  that  ftatute.     It  was  then  very  gene- 
rally thrown  out  in  converfation,  by  gentlemen  of 
confideration,  both  at  the  Bar,  and  in  the  Houfe,      L^J 
that  the  decifions  of  thofe  Committees  would  pro- 
bably, in  the  progrefs  of  the  feflion,  fix  and  afcer- 
tain  many  important  points  of  election  law,  which 
had  continued,  hitherto,  in  a  fluctuating  and  un- 
certain (late.     Influenced  by  the  opinion  of  many 
perfons,    on  whofe  judgment  he  fets  the  higheft 
value,  the  Author  of  the  following  Collection  re- 
foived  to  attend  thofe  Committees  very  regularly; 
and,  finding  himfelf  poflefied  of  fufficient  leifure 
for  that   purpofe,    he  determined  to  commit   to 
writing,  in  as  faithful  and  complete  a  manner  as 
he  could,  the  proceedings  in  ail  the  different  elec- 
tion 
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tion  caufes.  This  he  hoped  might  be  of  ufe  to 
himfelf,  to  his  friends,  and  perhaps  to  the  public. 
la  the  courfe  of  tlie  feflion,  however,  this  hope 
was  often  damped,  by  many  hints  which  fell,  on 
different  occafions,  from  gentlemen,  in  their  argu- 
ments at  the  bar,  and  were  adopted  by  others  in 
private,  and  much  enlarged  upon,  tending  to  efta- 
blifh  a  doctrine,  which  would  have  rendered  the 

[20]      labour  of  this  intended  compilation  entirely  nuga- 
tory and  ufelefs. 

This  was  no  other,  than  that  the  proceedings 
and  determinations  of  one  Committee,  cannot,  and 
ought  not  to  be  of  any  authority,  to  bind  any 
future  Committee,  in  the  trial  of  fimilar  queftions: 
in  fhort,  that  they  are  not  to  be  confidered,  in 
any  refpect,  as  precedents,  in  the  nature  of  ad- 
judged cafes  in  the  courts  of  law.  This  doctrine 
he  was  unwilling  to  adopt,  not  merely  becaufe  it 
would  have  fruftrated  what  was  now  become  a 
favourite  defign,  but,  he  believes,  for  much  better 
reafons.  He  thought,  that  if  it  prevailed,  it  would 
entirely  defeat  what  he  looks  upon  to  be,  by  far, 
the  mo  ft  important  object  of  the  new  judicature, 
and  indeed  of  all  tribunals  of  every  fort;  in  as 
much  as  the  eftablifhment  of  fixed  and  invariable 
rules  of  law,  in  which  every  individual  of  the  com- 
monwealth is  interefted,  is  of  more  ferious  confe- 
quence,  than  the  mere  decifion  of  a  particular  dif- 
pute  between  individuals;  the  main  end  of  all  civil 

[21]      polity  being,  rather  to  prevent  litigation,  than  to 
put  an  end  to  it  when  it   has  arifen.     He  was  de^ 

firous, 
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firous,  however,  to  examine  upon  what  foundation 
fo  inaufpicious  a  fyftem  was  built ;  and  the  refult 
of  his  reflexions  on  the  fubject  has  been,  that,  to 
his  underftanding,  it  is  ill  fupported  by  reafon,  and 
would  be  highly  inconvenient,  and  impolitic  in  its 
confequenccs. 

A  Committee  for  trying  controverted  elections, 
differs  in  one  refpect  from  moil  other  courts  of  juf- 
tice  in  this  kingdom :  becaufe  the  members  of  it 
unite  in  them  the  double  capacity  of  judges  and 
jurymen.  They  arc  to  enquire  into  facts,  as  well  as 
to  determine  the  law.  Now,  as  to  that  part  of 
their  proceedings,  which  may  be  compared  to  a 
verdict  at  common  law,  where  they  declare,  upon 
their  oaths,  what  the  facts  of  the  cafe  are,  I  agree 
that  fuch  declaration  can  have  no  binding  au- 
thority in  other  cafes,  or  on  other  Committees. 
But  neither  does  the  verdict  of  one  jury  bind 
another.  This  is  an  obvious  confequence  of  the 
nature  of  the  thing.  The  facts  are  to  be  found 
from  the  evidence,  which  is,  and  mud  be  various,  T22] 
in  every  different  cafe.  Befides,  every  fact  is  a 
fpecific,  individual,  diftinct  thing,  different  from 
every  other  fact.  But  the  eyidence  of  the  law 
does  not  vary.  It  is,  or  ought  to  be,  the  fame. 
A  rule  of  law  is  a  general,  abftract,  permanent 
maxim,  equally  applicable  to  innumerable  indi- 
vidual cafes ;  and  one  court  cannot  declare  it  to 
be  different  from  what  another  court  has  deter- 
mined it  to  be,  without  the  one,  or  the  other,  be- 
ing  in  the  wrong. 

It 
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It  is  therefore  only  in  the  character  of  judges, 
and  as  men  appointed,  upon  oath,  to  declare  and 
expound  the  law  of  elections,  that  I  think  the 
members  of  one  Committee  are  (under  certain  re- 
flriclions)  bound  to  adhere  to  former  decifions  of 
the  fame  queftions. 

Thofe  who  think  differently,  muft  build  their 
opinion  upon  one  of  two  grounds :  believing, 
either,  that  the  reafons,  which  render  precedents 
of  authority  in  the  Courts  of  Weftminfter-hall, 
will  not  apply  to  Committees  of  the  Houfc  of 
Commons;  or  (if  they  mould  apply),  that  the 
[23]  proceedings  and  determinations  of  thofe  Com- 
mittees, cannot  be  preferved  and  reported,  in  fo 
complete  and  authentic  a  manner,  as  thofe  of 
courts  of  law. 

On  the  firfl  of  thofe  heads,  it  will  be  proper  to 
examine  what  the  reafons  are,  which  give  to  pre- 
cedents of  cafes  adjudged  in  the  courts  of  law,  the 
authority  which  they  undoubtedly  pofTefs.  "  If," 
fays  the  Commentator  on  the  Laws  of  England  (i), 
"  It  is  afked  how  the  general  cuftoms  or  maxims, 
a  which  form  the  law  of  the  land,  are  to  be  known, 
"  and  by  whom  their  validity  is  to  be  determined, 
cc  theanfwer  is,  by  the  judges,  in  the  feferal  courts 
u  of  juftice.  Judicial  decifions  are  the  principal 
"  and  mod  authoritative  evidence,  that  can  be 
"  given,  of  fuch  a  cuftom  as  fhall  form  part  of 
"  the  common  law.     It  is  therefore  an  eflablifhed 

(i)  Blackft.  Com.  vol.  i,  p.  69.  410. 

"  rule 
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"  rule  to  abide  by  former  precedents,  where  the      Se£h 
"  fame  points  come  again  in  litigation;  as  well  to  v^yj^, 
cc  keep  the  fcale  of  juftice  even,  and  not  liable  to 
"  waver  with  every  new  judge's  opinion  ;  as  alfo,      L24l 
becaufe  the  law,  in  that  cafe,  being  folemnly  de- 
clared and  determined,  what  before  was  uncer- 
tain, and,  perhaps,  indifferent,  is  now  become  a 
permanent  rule,  which  it  is  not  in  the  breaft  of 
any  lubfequent  judge  to  alter,  or  vary  from,  ac- 
cording  to   his    private    fentiments,   he   being 
fworn  to  determine,   not  according  to  his  own 
private  judgment,  but   according  to  the  known 
laws  and  cuftoms  of  the  land ;  not  delegated  to 
pronounce  a  new  law,  but  to  maintain  and  cx- 
"  pound  the  old  one." 

Now  does  not  every  one  of  thofe  reafons  apply, 
with  equal  force,  to  courts  for  trying  controverted 
elections?  Do  they  not  equally  apply  to  all  courts 
of  juftice,  in  every  free  country  ?  They  certainly 
do.  And  why  ?  Becaufe  they  are  founded,  not 
on  any  pofitive  regulations  of  the  courts  of  Weft- 
minfter-hall,  nor  any  arbitrary  written  inftitutions, 
but  on  the  univcrfal  and  immutable  bafis  of  juf- 
tice, fenfe,  and  policy.  Indeed,  it  is  an  obferva- 
tion  well  warranted  by  hiftory,  that  juftice  has  r2  -? 
been  impartially,  and  confidently  adminiftered  in 
different  countries,  and  in  different  tribunals,  in 
proportion  to  the  authority  which  has  been  given 
to  former  decifions,  in  the  trial  of  fubfequent 
caufes.  It  is  that  alone,  which  can  keep  the  fcale 
of  juftice  even,  and  prevent  it  from  wavering  with 
Vol.  I.  C  the 
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Scft.  tlic  different  opinions  of  different  judges,  and  from 
^  J^/  rifing  or  falling  with  their  different  prejudices,  and 
biafTes,  either  of  inclination  or  interefl.  Nay,  we 
may  go  farther,  and  fay,  that  it  is  to  that,  more 
than  any  other  caufe,  that  we  owe  the  admirable 
uniform  fyftcm  of  law,  which  diftinguifhes  the 
Englifh  conftitution  fo  much,  from  that  of  moft 
other  countries.  To  attain  the  fame  uniformity 
and  confiftency  in  the  law  of  elections,  which  pre- 
vails in  every  other  branch  of  our  law,  was,  I  am 
perfuaded,  one  of  the  great  objects  of  the  legifla- 
ture,  when  they  paffed  the  ftatute  of  the  ioth  of 
Geo.  III.  and  therefore  it  is  to  be  wifhed,  that  a 
doctrine  may  never  be  countenanced,  either  by 
[26]  lawyers,  or  members  of  Parliament,  which  would 
effectually  deftroy  that  chief  purpofe  of  the  fta- 
tute. 

But  it  will  be  faid,  that  men  chofen  by  ballot, 
and,  therefore,  many  of  them  unacquainted  with 
the  law,  cannot  be  competent  judges  of  it,  and 
that,  confequently,  it  would  be  abfurd,  to  give,  to 
a  decifion  of  theirs,  equal  weight  with  a  folemn 
determination  of  a  court  of  common  law,  com- 
pofed  of  men  who  have  the  advantage  of  the" 
viginti  annorum  lucubrationes,  and,  by  their  perfonal 
knowledge  of  the  decifions  of  their  predecefTbrs, 
and  the  prateritorum  memoria  eventorum  (1),  are 
enabled  to  declare  what  the  law  is,  and  has  been. 

In  anfwer  to  this,  in  the  firft  place,  fome,  per- 
haps, will  think,  that  men  of  good  fenfe,  whofe 

( i )  Blackft.  Comm.  loc.  cit. 
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minds  have  been  enlarged  by  education,  aflifted  by  Sea. 
the  nice  difcufTion  which  able  Counfel,  oppofed  to  w.J^ 
each  other,  always  give  to  every  litigated  queftion, 
are  nearly  as  capable  of  deciding  a  new  point,  as 
men  of  more  practice  and  experience ;  and  that, 
with  the  fame  afilftance,  when  the  point  is  not 
new,  they  will  have  the  precedents  laid  before  [27] 
them;  and  will  then,  in  like  manner,  be  equally 
capable  of  fquaring  theirs  with  the  former  deter- 
minations. In  the  mean  time,  if  the  defign  of  the 
prefent  imperfect,  undertaking  mould  ftimulate 
others,  more  able  than  I  am,  to  continue  to  report 
the  decifions  of  fucceeding  Committees,  future 
Committee-men  will  have  themfelves  to  blame,  if 
they  are  not  acquainted  with  them.  Young  mem- 
bers will  recur  to  the  experience  of  the  old ;  and 
every  general  election  will  produce  a  fort  of  public 
fchool  of  election  law,  where  they  may,  by  degrees, 
become  poflefTed  of  the  prateritorwn  memoria  even- 
torum,  as  much  as  the  j  udges  of  Weftminfter- 
hall* 

In  the  fecond  place,  it  is  to  be  confidered,  that 
many  points  are,  as  to  the  public,  indifferent  in 
themfelves,  and,  therefore,  it  is  not  of  much  con- 
fequence  how  they  are  at  firft  decided,  though  it 
is  of  the  utmofl  confequence,  when  once  they  are 
decided,  not  to  alter  them.  In  Weftminfler-hall, 
the  judges  have  been  fo  fenlible  of  this,  that,  when 
points  have  been  determined,   in   times   lefs  en-      [28] 

*   [What  is  here  furmifed  has  been  Fully  verified  by  the  event.] 
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Se£.  lightened,  or  by  judges  of  lefs  liberal  minds,  than 
~^J^j  their  own,  in  a  manner  which  they  have  thought 
unreafonable,  yet,  becaufe  they  were  fo  determin- 
ed, they  have  held  themfelves  concluded,  and 
bound  by  them.  To  illuflratc  this,  I  will  men- 
tion two  remarkable  inftances. 

At  a  very  early  period,  the  following  rule  was 
eftabliihed  by  the  courts  of  law  (i),  "  That, 
when  in  any  deed,  conveyance,  or  fettlement 
(and  foon  after  the  flatute  of  wills,  it  was  ex- 
tended to  them  (2),  an  eftate  is  given  to  a  perfon 
for  life>  and  in  the  fame  inftrument,  the  remain- 
der, after  the  determination  of  fuch  life-eftate, 
is  limited  to  the  heirs  of  his  body,  or  to  his  heirs 
for  ever,  he  mall  be  held  to  gain  by  fuch  deed 
(or  will)  an  eftate  in  tail  or  in  fee." 
It  is  agreed,  that  this  rule  was  founded  on  a 
direct  violation  of  the  intention  of  the  parties; 
[29]  which  is  the  general  and  moil  rational  guide,  in  the 
conftru&ion  of  legal  inftruments;  it  is  agreed,  that 
the  reafons  for  eftabliftiing  fuch  a  rule  were  oppref- 
Hve  at  firft;  being  contrived  to  fecure  to  the  lords, 
the  reliefs  and  other  fruits  of  tenure,  which  ac- 
crued, when  an  heir  fucceeded  to  his  anceftor  by 
dejeenty  and  which  he  would  not  have  been  liable 
to,  if  his  father  by  a  limitation,  fuch  as  has  been 
defcribed,  could  have  given  him  his  eftate  by  pur- 
chafe,  or,  in  other  words,  have  conveyed  it  to  him 
by  a  fpecific  inftrument,  inftead  of  fuffering  it  to 

(1)  Co.  Rep.  I.  p.  104.  a,       (2)  Co.  Rep.  I.  p%  66.  b. 
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fall  to  him  by  the  operation  of  the  law  of  fuccef- 
fion ;  and  it  is  alfo  agreed,  that  fuch  reafons  no 
longer  exift:  yet,  after  all,  fuch  is  the  weight  of 
precedent  with  the  fages  of  the  law,  that  in  many 
late  cafes,  they  have,  after  the  moft  folemn  argu- 
ment and  deliberation,  determined,  that  they  can- 
not overturn  the  rule,  or  alter  it. 

The  other  inftance  is  equally  remarkable.     By 
a  ftatute  of  Queen  Elizabeth  (i),  certain  ecclefi- 
aftical   leafes  can   only  be  made   for   twenty-one      [30] 
years,  or  three  lives,  from  the  time  of  making  them  : 
if  for  a  longer  term,  they  are  void.     Not  long  after 
this  law  paired,  it  was  adjudged  (2),  that  if  a  per- 
fon  empowered  to  make  leafes  under  the  ftatute, 
mould  grant  one  to  commence  from  the  day  of  the 
date,  and  mould  deliver  the  leafe  on  the  day  of  the 
date  (which  would  therefore  be  the  time  of  making 
it)  fuch  leafe  would  be  void;  for  "from  the  day  of 
"  the  date'*  was  held  to  be  exclufive  of  that  day; 
and    confequently  the    leafe    was  for  more  than 
twenty-one  years,  from  the  time  of  making  it,  and 
contrary  to  the  power  given  by  the  ftatute.      But 
if  fuch  leafe  run  thus,  "from  the  date/9  then  it 
would  be  good ;  that  expremon  being  underftood 
to  mean  from  the  inftant  of  the  date,  and  therefore 
to  include  the  day. — In  like  manner,  when  a  tenant 
for  life  has  power  to  make  leafes  for  twenty-one 
years  in  pofjefjion,  and  not  in  reverfion,  and  he  ufes 

(i)  13  Eliz.  cap.  iq.  (a)  Bacon's  Abr.  Title  Lea/est 

p.  340,  341. 
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the  above  expreflion,  "  from  the  day  of  the  date"  in 
a  leafe,  it  has  been  determined  that  he  thereby 
defcribes  an  eftate  to  commence  in  futuro,  or  in 
reverfion,  and  confequently  beyond  the  power;  that 
is,  if  the  leafe  be  delivered  on  the  day  of  the  date, 
which  is  always  prefumed,  unlefs  the  contrary  ap- 
pear (i).  I  myfelf  have  heard  the  great  perfon,* 
who  is  now  at  the  head  of  the  common  law,  fay, 
more  than  once,  that  he,  and  the  other  judges, 
lamented,  that  fo  narrow  and  illiberal  a  conftruc- 
tion  had  ever  prevailed,  feeing  that,  in  common 
parlance,  "  from  fuch  a  day,"  may  either  be  inclu* 
five  or  exc/ufive  of  that  day,  and  that,  in  the  cafes 
juft  mentioned,  the  parties  mud  be  prefumed  to 
have  meant  what  they  were  entitled  to  do,  and 
therefore  to  include  the  day;  but,  he  added,  that 
the  point  having  been  fettled  by  former  judgments, 
they  could  not  now  depart  from  it.f 

Thefe  two  examples,  among  innumerable  others, 

prove  how  conclufive  precedents  are  in  the  courts 

[32]     of  common  law,  and  how  unwilling  the  judges  are 

to  break  through  the  uniformity  of  deckion,  even 

where  they  difapprove  of  the  original  determination, 

(1)2  Inftit.  674. 
•   [Lord  Mansfield.] 
■f   [They  did  depart  from  it     fion,   was     good.       However, 
afterwards,  in  the  cafe  of  Pugh     they  made  this  decifion,  after 
<v.  Duke  of  Leeds.     Mich.  18     a  full  inveftigation  of  all   the 
Geo.  III.     Having  there  de-     cafes,  on  the  ground  that  the 
termined,  that  a  leafe  to  begin     point  had  not  been  fo  flrongly, 
from  the  day  of  the  date,  granted     directly,  and  repeatedly  deter- 
under  a  power  to  make  leafes     mined,  as   they   had  formerly 
in  poffejfion,  but  not  in  rever-     fuppofed,]. 

And 
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And  what  reafon  can  be  given  for  their  fcrupulous       $eft. 
adherence,  in  fuch  cafes,  to  what  has  been  done  by  v^vJ^ 
their  predeceflbrs,  which  will  not,  in   fimilar   in- 
flances,  apply  to  election  Committees,  and  to  every 
court  ofjuftice? 

Indeed,  I  think  it  may  be  fairly  aflertcd,  that 
the  legiflature  itfelf,  by  the  ftatute  of  the  2d  of 
Geo.  II.  (1),  has  declared  and  eftablilhed  the  autho- 
rity of  precedents,  in  matters  of  election  law.  For 
what  is  the  meaning  of  making  the  laft  determina- 
tion of  the  Houfe  final?  Is  it  not  faying,  that  an 
adjudged  point  (however  improperly  determined  at 
firft)  (hall  be  conclufive,  and  binding,  in  all  fuc- 
ceeding  cafes?  And  this  too  regards  the  mod  im- 
portant of  all  points,  that  could  come  before  the 
Houfe  in  its  judicial  capacity,  viz.  the  right  of 
election.  It  is  probable  that,  ilnce  the  late  act 
palTed,  there  will  be  few,  or  no  determinations  of  [33] 
the  Houfe  on  that  right,  in  places  which  ftill  con- 
tinue what  are  called  maiden  boroughs ;  for  fuch 
determinations  can  hardly  be  made,  unlefs  in  con- 
fequence  of  a  fpecial  report  on  the  fubject,  from  a 
Committee  to  the  Houfe  ;  and  fpecial  reports  feeni 
to  meet  with  fo  little  encouragement,  that  one 
may  venture  to  foretell  that  they  will  not  be  very 
frequent.  But,  this  being  the  cafe,  ought  not 
Committees  to  give  the  more  particular  weight  to 
refolutions  and  decifions  of  preceding  Committees, 

I  queftions  concerning  the  right  of  election,  as  the 

(1)  2  Geo.  II.  cap.  94.  §  4. 
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Sea.  only  means  now  left  of  preferring  the  fpirit  of  the 
j-t\_'  ftatute  of  Geo.  II.  which  otherwife  will  be  loft, 
with  all  its  advantages,  and,  in  a  manner  repealed, 
by  the  icth  Geo.  III.  as  far  as  concerns  the 
maiden  boroughs  juft  mentioned ;  though  furely 
nothing  was  "farther  from  the  intention  of  the 
perfon  who  imagined  that  act,  or  of  the  Parliament 
that  parTed  it  ? 

Having  endeavoured  to  prove  that  precedents 
ought  to  bind  Committees  of  elections,  in  their  de- 
r~  r\  cifions,  this  doctrine  will  not  at  all  be  impeached 
by  what  I  am  ready  to  acknowledge,  that  their 
authority  is,  and  ought  to  be,  fubject  to  many 
qualifications  and  restrictions.  They  muft  not  be 
flatly  unjujl,  or  abfurd  ( 1 ) ;  they  muft  be  decifions  of 
points  immediately  before  the  court,  and  abfolutely 
neceffary  to  the  determination  of  the  caufe;  they 
muft  not  be  hafty  opinions,  formed,  and  adhered 
to,  before  the  queflion  has  been  argued  by  the 
Counfel  on  both  fides;  they  will  have  moft  weight 
when  agreeable  to  general  principles,  and  confonant 
to  other  determinations;  a  fucceffion  of  fimilar  de- 
citions  will,  as  they  accumulate,  give  a  growing 
authority  to  the  firft  adjudication ;  and  a  point  fo 
confirmed  will  be  much  more  irrefiftible  than  the 
firft  judgment  of  a  Committee,  acting  in  the  in- 
fancy of  this  new  tribunal;  finally,  there  is  no  doubt, 
but  that  the  comparative  learning  and  merit  of  the 
majority  of  thofe  who  compote  different  Commit- 

(i)  Blackft.  Comm.  vol.  i.  p.  70.  4-to. 
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tees,  will  reflect  a  comparative  luftre  and  credit  on      s^a 
their  refpective  proceedings  ;  in  like  manner,  as  a   v^^^ 
decifion  of  a  Coke,  a  Hale,  or  a  Holt,  carries  with      [ZS\ 
it  a  fort  of  authority  much  more  forcible  than  that 
of  more  obfeure,  or  lei's  virtuous  judges. 

The  fecond  head  of  objection  to  the  authority  of 
precedents  in  election  cafes  is,  that  their  hiftory 
cannot  be  preferved  in  a  manner  equally  complete 
and  authentic  with  that  of  the  cafes  decided  in  the 
courts  of, common  law.  But  that  there  is  not 
much  foundation  for  fuch  an  opinion,  will  appear, 
by  considering  the  nature  of  our  law  reports,  which 
(next  to  the  ftatutes  and  judicial  records)  are  of  the 
greateft  authority  in  Weftminfter-halL 

In  every  caufe  tried  and  determined  at  law,  there 
are  certain  formal  technical,  proceedings,  called 
Pleadings,  which  mufh  always  ufher  in  the  caufe, 
and  ripen  it,  either  for  the  determination  of  a  jury, 
and  the  judgment  of  the  court,  or,  if  no  queftion 
of  fact  arifes,  fimply  for  the  judgment  of  the  court 
Thefe  pleadings,  together  with  the  verdict  and 
i^Bgment,  are  preferved  on  record;  and  they,  fo  far  j  26] 
^s  they  go,  are  of  fo  high  a  nature,  that  nothing  can 
be  given  in  evidence  to  contradict  them.  But  we 
mould  be  very  much  at  a  lofs  indeed,  if  we  knew 
nothing  more  of  former  decifions,  than  what  they 
teach  us.  Unlets  where  there  has  been  a  fbecial 
verdict,  the  facts,  on  which  any  queilion  of  law 
arofe,  do  not  appear;  and,  except  in  cafes  of  d< 
murrer,  the  queftions  of  law  are  not  ftated  in  the 
record;  fo  that  in  a  thoufand  inftances,  the  ablelr 
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pleader  would  find  it  difficult,  or  impoflVble,  to 
decypher,  by  a  perufal  of  the  record,  what  the 
point  of  law  was,  which  the  court  determined,  and 
on  which  the  caufe  turned. 

To  fupply  this  deficiency,  therefore,  it  has  been 
an  uninterrupted  practice,  at  leaft  ever  fince  the 
reign  of  Edward  II.  (i),  for  certain  perfons  who 
attend  the  courts,  to  commit  to  writing,  as  accu- 
rately  as  they  can,  the  flate  of  every  remarkable 
cafe,  the  points  of  law  ariiing  upon  that  cafe,  the 
arguments  of  counfel,  and  the  decifion  of  the 
r^i  court.  Formerly  this  was  done  officially,  by  the 
principal  clerks  of  the  court  (2);  but,  ever  fince 
the  reign  of  Henry  VIII.  it  has  been  left  to  the 
difcretion  of  any  individual,  who  might  find  him- 
felf  difpofed  to  take  the  tafk  upon  him:  and  the 
confequence  of  this  has  been,  that  our  reports, 
fince  that  reign,  have  been  compiled  by  people  of 
different  defcriptions ;  judges,  gentlemen  of  the 
bar,  or  clerks  in  court.  Till  of  late  years,  indeed, 
it  has  been  cuftomary,  when  a  collection  of  reports 
was  publifhed,  to  obtain  a  fort  of  atteftation  of 
the  Chancellor,  and  the  twelve  Judges  of  England* 
to  be  prefixed  to  them.  But  this  only  contained 
the  teftimony  of  the  Judges  to  the  abilities  of  the 
reporter.  It  neither  exprefied,  nor  implied,  any 
knowledge  they  had  of  the  authenticity  of  the  re- 
ports; nor  were  they  at  all  feppofed  to  have  ex- 
amined, or  perufedthe  work.     Thib  idle  ceremony 

(1)  Blackft.  Ccmm.  vol.  i.  p.  (2)  Blackft.  1.  c. 
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has,  therefore,  in  fome  recent  inftances  (2),  been 
dropt,  and  the  merit   of  reports  now  reds  often- 
fibly,  as,  in  fubftance,  it  always  did,  on  their  own 
intrinfic  merit,  and  the  internal  evidence  of  their      [38] 
accuracy. 

Why  then  cannot  an  individual,  who  attends 
the  proceedings  in  an  election  caufe,  and  who  com- 
mits them  to  writing  in  the  Committee-room  as 
they  take  place,  give  as  complete  a  hi  (lory  of  that 
caufe,  as  the  fame  individual  could  of  a  caufe  in 
a  court  of  common  law?  If  there  is  any  difference, 
he  certainly  may  execute  the  former  talk  better 
than  he  could  the  latter;  firft,  be  caufe  the  caufe* 
being  in  general  much  longer,  and  the  fame  argu- 
ments and  facts  often  repeated,  he  has  more  op- 
portunities of  letting  right  any  mifbikcs  he  may 
have  made;  and,  fecondly,  becaufe  in  Committees, 
the  evidence  is  taken  down  in  writing,  by  a  clerk, 
who  attends  for  that  purpofe,  and  copies  of  the 
minutes  are  always  given,  if  defired,  to  the  agents, 
fo  that  the  greatefh  authenticity  may,  if  neceffary, 
be  attained  as  to  the  facts. 

The  only  material  difference  is  this,  and,  it  mufl 
be  owned,  that  it  is  a  great  one.  In  the  courts  of  [39] 
law,  the  judges  deliver  their  opinions,  or,  when 
they  are  unanimous,  the  Chief  Juftice  delivers  the 
opinion  of  the  court,  or  the  reafons  on  which  the 
judgment  is  formed.  It  is  to  be  wilhed  that  this 
were  practifed  by  Committees.     But,  in  the  mean 

(2)  See  the  Prefaces  to  Mr.  Juitice  Fofter's  Reports,  and  to 
Sir  James  Burrow's  Reports. 
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time,  it  muft  be  obfervcd,  that  not  all  the  reafons 
thus  given  by  a  judge  for  a  judgment,  but  only 
fuch  as  follow,  ex  necejfitate,  from  the  comparifon 
of  the  decifion  with  the  ftate  of  the  cafe,  are  bind- 
ing in  fucceeding  cafes.     A  judge   fometimes,  in 
delivering  an  opinion,  travels  out  of  the   fubjedfc, 
and  falls  into  vague   realbning,  deciding  extrajudi- 
cially queftions  not  before  him;  and  I  believe  il 
underftood   that,    though,    when    the  judges  are 
unanimous,  the  Chief  Juftice  delivers  the  opinion 
of  the  court,  yet  the  other  Juflices  are  not   pre- 
fumed  to  adopt,  and  concur  with  every  doctrine 
that  falls  from  him,  in  the  courfe  of  that  opinion. 
Now  it  is  evident  that  in  election  cafes,  as  well  as 
in  caufes  tried  at  common  law,  by  comparing  the 
determination  with  the  ftate  of  the  cafe,  we  may 
[40]      difcover  what    points    were   neceilarily    decided. 
Laftly,    from   the   length   of   time   employed    in 
moft  election  caufes,  it  is  poffible  to  have  the  ar- 
guments of  counfel  on  both  fides,  at  more  length, 
than  we  can  in  cafes  determined  in  the  courts  of 
Weftminfter-hall;    and,  when  they   are  fully   re- 
ported, it   is  fair  to  conclude,  as  is  done  with  re- 
gard to  cafes  decided  in  the  Houfe  of  Lords,  that 
the  judgment  proceeded  upon  fome  of  the  rea- 
fons fuggefted  by  the  advocates  for  the  fuccefsful 
party. 

Having  faid  fo  much  in  favour  of  the  reports 
which  might  be  made  of  election  caufes,  I  with 
fome  confufion  contemplate  the  following  collec-. 
tion,  of  whofe  deficiencies,  I  am  fare,  I  am  at  leaft 

as 


Authority  of  Precedents.  40 

as  fenfible  as  any  of  thofe  can  be,  who  may  have  Sea. 
occafion  to  confult  it.  It  will  in  the  mean  time  be  v^^l^> 
proper  to  mention,  that,  for  the  mod  part,  I  at- 
tended the  Committees  myfelf  through  the  whole 
courfe  of  their  proceedings,  except  where  two,  or 
more,  were  fitting  at  once,  or  where  the  caufe  was 
merely  an  enquiry  into  difputed  facts,  and,  as  it 
were,  a  congeries  of  niji  prius  caufes.  As  to  fuch  [41] 
cafes,  though,  for  the  fake  of  mentioning  every  one 
that  was  tried  during  the  feflion,  I  have  inferted 
them ;  yet,  as  they  did  not  turn  upon  queflions  of 
law,  I  took  no  pains  to  give  a  full  hiflory  of  them, 
but  have  only  preferred  the  general  heads,  together 
with  the  event,  and  any  points  of  evidence  which 
I  thought  deferved  to  be  remembered.  When  any 
accident  happened  to  prevent  my  attendance,  I 
had  often  the  good  fortune  to  receive  from  the  befl 
authority,  (that  of  the  counfel  on  both  fides)  an 
account  of  the  queflions  and  arguments.  Indeed, 
if  there  is  any  degree  of  merit  in  any  part  of  this 
work,  it  is  greatly  owing  to  the  mod  ready  com- 
munication of  papers  and  notes,  which  I  received 
from  fome  of  my  friends  at  the  bar. 

Where  the  whole  caufe  turned  upon  a  mere 
queftion  of  law,  I  have  been  careful  to  flate  it,  as 
nearly  as  I  could,  in  the  very  words  in  which  it  was 
flated  by  the  counfel.  Where  the  quedion  of  law 
arofe  out  of  admitted  facts,  I  have  tranferibed 
thofe  facts  from  the  paper  containing  them,  given  [42] 
in  to  the  Committee,  by  confent.  Where  it  Teem- 
ed proper  to   report   the  fa&s,  and  they  were  not 

agreed 
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«d  upon,  but  proved  by  evidence,  I  have  from 
the  mouth  of  the  witncfl'cs,  taken  down  what  they 
proved,  with  a  fcrupulous  intention  (at  lcaft)  of 
being  accurate;  and  in  fevcral  inftances,  I  have  had 
an  opportunity  of  comparing  my  notes  with  the 
minutes  of  the  clerk.  Where  the  Committee,  by 
a  formal  relblution,  determined  any  preliminary 
point,  I  have  mod  commonly  given  that  resolution 
in  the  very  words  of  the  chairman. 

I  have  examined  every  reference  to  the  Journals 
in  the  original,  without  trailing,  in  a  fingle  inftance, 
either  to  Garew,  or  the  octavo  book  on  the  law  of 
elections  ;  and  I  have  tranferibed  all  the  laft  deter- 
minations, as  well  thofe  concerning  the  places 
where  the  prefent  caufes  arofe,  as  thofe  which  were 
cited  in  argument,  with  the  moil  punctilious  at- 
tention; and  the  cafes  in  the  Journals,  which  were 
either  mentioned  at  the  bar,  or  which  appeared  to 
[43]  me  fo  appofite  to  the  illuilration  of  the  cafe  which 
I  was  reporting,  as  to  deferve  being  inferted  in  the 
notes  fubjoined  to  that  cafe,  I  have  alfo  tranferibed 
with  the  fame  exact  nefs. 

In  the  account  of  the  arguments  of  counfel,  I 
have  thought  it  moil  confiilent  with  my  defign, 
to  give  all  thofe  on  one  fide  together,  without  dif- 
tinguiihing  thofe  of  the  different  counfel,  becaufe 
there  mutt,  of  necefiity,  be  a  degree  of  repetition 
when  two  people  fpeak  largely  on  the  fame  fubject. 
For  a  fimilar  reafon  I  have  frequently  intirely 
omitted  the  replies. 

To  conclude;  it  is  proper  to  warn  the   reader 

(though 
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(though  it  will  probably  occur  of  itfelf)  that  the 
arguments  of  counfel,  contained  in  the  following 
reports,  are  not  to  be  confidercd  as  their  private 
opinions  on  the  different  queftions ;  but  merely  as 
topics,  furnifhcd  by  the  learning  and  ingenuity  of 
advocates,  in  behalf  of  their  clients.  On  this  fub- 
jed  I  am  fure  all  the  gentlemen  at  the  bar  will  be 
ready  to  adopt  the  words  of  Cicero,  in  his  oration 
for  Cluentius.  Sed  errat  vehementer,  Ji  quis  in  ora-  [aaI 
tionibus  noftris,  quas  in  judiciis  habuimus,  aucloritates 
nojlras  confignatas  fe  habere ,  arbitratur  ( l ) . 


SECTION      III. 

Of  the  Confutation  of  Committees  for  trying  contro- 
verted EleclionSy  and  the  Manner  of  proceeding 
in  them. 

EVERY  court  of  jufhice  has  a  peculiar  conftitu- 
tion,  which  it  derives,  in  part,  from  its  original 
inftitution,  and,  in  part,  from  its  eftablifhing  for 
itfelf,  fuch  rules  and  forms  of  procedure,  as  are 
found  molt  fuitable  to  the  nature  of  the  bufinefs, 
which  comes  before  it.  The  method  of  forming 
Committees  of  election  has  many  fingularities  in 
it,  which  embarralb  thofe  who  are  not  much  ac- 
cuftomed  to  the  perufal  of  ftatutes,  by  an  appear- 
ance of  intricacy  j  and  the  mode  in  which  caufes 

(l)  ProCluent. 
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arc  carried  on,  in  thofe  Committees,  differs,  in 
feveral  relpccts,  from  the  practice  of  Weftminfter- 
ball.  For  thefe  reafons,  it  may  be  ufeful  to  give, 
in  this  place,  a  diftinct  view  of  both.  Of  the  one, 
by  moulding  together  the  two  acts  of  the  loth  and 
nth  of  the  prefent  King,  and  diverting  them  of 
the  fuperfluities  of  flatutable  language ;  and  of  the 
other,  by  digefting  thofe  forms  which  all  the  Com- 
mittees, that  fat  laft  winter,  adopted,  with  regard 
to  the  method  in  which  counfel  are  to  proceed  at 
the  bar,  the  examination  of  witncfTes,  and  the  re- 
ports to  the  Houfe. 

Some,  perhaps,  will,  at  firfl:  view,  think  that 
I  have,  on  thofe  fubjects,  entered  into  too  minute  a 
detail.  But  they  will  probably  alter  their  opinion,  if 
they  reflect  on  the  difficulties  and  confufion,  which 
the  ignorance,  or  neglect,  of  form  and  order,  fo 
often  occafion  in  the  conduct  of  bufinefs. 

I.  By  an  order  of  the  houfe  (l)  renewed  at  the 
beginning  of  every  new  fefTion,  every  petition  com- 
plaining of  an  undue  election,  or  return,  muft  be 

[a  61  prefented  within  fourteen  days  after  the  date  of 
that  order,  and  fo  within  fourteen  days  next  after 
any  new  return  mall  be  brought  in  (N). 

II.  If  the  Houfe  is  not  actually  fitting  on  the 
laft  day  of  the  fortnight  limited  by  the  above-men- 
tioned order,  by  an  equitable  conftruction  it  has 
been  determined  to  be  fufficient,  that  the  petition 
be  prefented  on  the  firfl  day  when  the  Houfe  fits 
after  the  expiration  of  the  fortnight  (O). 

(t)  Votes,  5  Dec.  1774,  p.  5. 

III.  No 
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III.  No  fuch  petition  can  be  taken  into  confi- 
deration  till  fourteen  days  after  the  beginning  of 
the  feffion  in  which  it  is  prefented,  nor  till  four- 
teen days  after  the  return  to  which  it  relates,  (hall 
be  brought  into  the  office  of  the  clerk  of  the 
crown  (i). 

IV.  It  was  refolved  by  the  Houfe,  in  the  be- 
ginning of  the  laft  feffion,  that,  according  to  the 
true  conftruction  of  10  Geo.  III.  whenever  a  peti- 
tion (hall   be  offered   to  be   prefented  within   the 

time  limited,  it   (hall  be  delivered  in  at  the  table,      [47] 
and   read,   without    a   queflion  being   put    upon 
it  (2). 

V.  By  a  refolution  of  the  Houfe,  renewed  at 
the  beginning  of  every  feffion,  in  all  cafes  of  con- 
troverted elections  for  counties,  in  England  and 
Wales,  the  petitioners,  by  themfelves,  or  their 
agents,  muft,  within  a  convenient  time,  to  be  ap- 
pointed by  the  houfe,  deliver,  to  the  fitting  mem- 
bers, or  their  agents,  lifts  of  the  voters  for  the  fit- 
ting members  to  whom  they  intend  to  object,  in 
which  they  muft  ftate  the  feveral  heads  of  objec- 
tion, oppofite  to  the  names  of  the  perfons  ob- 
jected to;  and  the  fitting  members,  or  their 
agents,  muft  deliver,  within  the  fame  time,  fimilar 
lifts  to  the  petitioners  or  their  agents  (3)  (P). 

VI.  A  great  many  petitions  having  been  offered 

to  be  prefented  at  the  fame  time,  in  the  beginning      [48] 

(1)  11   Geo.  III.    cap.  42.       (2)  Votesj&lfre'c. <*77\&p*» 

(3)  Votes,  5  JDecJjk  #    * 


$  a.  (3)  Votes,- -j 
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Sea.       of  the  lafl  fcflion,  the  Houfe  refolvcd,  that  when- 
IN.  . 

s^^.^/   ever   more  than  one  petition,  complaining  of  an 

undue  election,  or  return,  for  the  fame,  or  for  dif- 
ferent places,  (hall  at  the  fame  time  be  offered  to 
be  presented  to  the  Houfe,  the  Speaker  (hall  direct 
all  of  them  to  be  delivered  in  at  the  table;  and 
that  the  names  of  the  counties,  cities,  boroughs, 
or  places  to  which  they  relate  (hall  be  written  on 
feveral  pieces  of  paper  of  an  equal  fize,  which  are 
to  be  rolled  up,  and  put  by  the  clerk  into  a  glafs, 
or  box,  and  then  publicly  drawn  by  the  clerk,  and 
the  petitions  read  in  the  order  in  which  the  names 
are  drawn  (i). 

VII.  When  a  petition  is  read,  a  day  and  hour 
are  appointed  for  taking  it  into  confederation. 

VIII.  The  Houfe  may  alter  the  day  appointed 
for  the  confideration  of  any  petition,  and  appoint 
zfubfequent  day,  giving  notice  to  the  parties  (2). 

IX.  Before  the  ftatute  of  10  Geo.  III.  an 
annual  order  was  always  made  for  proceeding  firft 
to  the  confideration  of  petitions  concerning  double 
returns  (Q).  The  order  has  not  been  renewed 
fince ;  however,  laft  winter,  this  preference  was 
fhown  to  the  petitions  from  Milborne-Port,  and 
Morpeth,  the  firft  relating  to  a  double  return,  and 
the  fecond  complaining  of  a  falfe  return.  They 
were  read,  and  days  appointed  for  the  confideration 
of  them,  before  the  ballot  for  the  others  (3). 

X.  When  the  time  for  taking  any  petition,  or 

(1)  Votes,  6  Dec.  p.  iS.  (3)  Votes,  6  Dec.  p.  18. 

(z)  10  Geo.  III.  c.  l6.  %  3, 

3  petitions, 
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petitions,  into  confideration  is  appointed,  an  order      Se£h 
is  made  for  the  Speaker  to  iflue  his  warrants  for  ^^^^ 
fuch    perfons,  papers,    and    records,  as    ihall    be 
thought  neceflary  by  the   feveral  parties,  on  the 
hearing  of  the  matter  of  fuch  petitions  (1). 

XI.  On  the  day  appointed  for  the  confideration 
of  any  petition,  or  petitions,  the  Houfe  cannot 
previoufly  enter  on  any  other  bufinefs,  except  the 
fwearing  of  members  (2);  and,  if  there  are  not  one 
hundred  members  prefent,  the  Houfe  muft  adjourn 

to  the  following  day,  (unlefs  it  be  Sunday,  or  Chrift-  [50] 
mas-day)  and  fo  on  from  day  to  day,  till  the  re- 
quifite  number  of  an  hundred  are  prefent  (3). 
There  has  been  but  one  inftance  hitherto,  where 
an  adjournment  has  been  neceflary  on  this  ac- 
count, viz.  in  the  cafe  of  Clackmannanfhire  (4). 

XII.  When  the  hour  appointed  for  taking  any 
any  petition  into  confideration  is  come,  the  ferjeant 
at  arms  is  directed  by  the  Speaker,  to  go,  with  the 
mace,  to  the  places  adjacent,  and  require  the  at- 
tendance of  the  members,  on  the  bufinefs  of  the 
Houfe  (5). 

XIII.  If  the  number  is  complete,  the  counfel 
and  agents  for  the  parties  attend  at  the  bar,  and 
the  doors  of  the  Houfe  being  locked,  the  names  of 
all  the  members  written  on  diftincl  pieces  of  paper, 
are  put,  in  equal  number,  into  fix  glaffes,  and  the 

(!)  Loc.  cit.  (4)  Vide  infra  Cafe  XXI. 

(2)  11  Geo.  III.  cap.  42. §4.        (5)    10    Geo.  III.    cap.     16. 

(3)  ioGeo.HI.  cap.  16.  §4.     §  4. 

d  %  clerk 
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Se<^-      clerk  draws  out  a  name  alternately  from  each  glafe, 
^^^/  which   is  delivered   to  the  Speaker,  and  read   by 
him j  and  fo  on  till  forty-nine  names  of  members 
then  prefent  are  drawn  (i). 

XIV.  If  the  name  of  any  member  is  drawn  who 
has  voted  at  the  election  complained  of,  or  of  one 
who  is  either  a  petitioner,  or  petitioned  againfl,  or 
whofe  return  has  not  been  fourteen  days  in  the  of- 
fice of  the  clerk  of  the  crown,  or  of  one  not  then 
prefent,  his  name  is  fet  afide,  and  does  not  go  to 
make  up  the  number  of  forty-nine  (2). 

XV.  If  the  name  of  any  member  is  drawn,  who 
will  make  oath  that  he  is  fixty  or  upwards,  or  verify 
upon  oath  any  other  excufe  which  the  Houfe  fhall 
approve  of,  or  who  has  ferved  upon  any  other  Com- 
mittee in  the  courfe  of  the  fefTion,  he  (if  he  re- 
quires it)  is  excufed,  and  another  name  drawn  in 
his  ftead  (3);  and  fo  it  is  if  the  member's  name  is 
drawn  who  is  intended  for  the  nominee  of  either 

[ti\      of  the  parties  (4). 

The  form  of  the  oath  by  which  any  excufe  is  to 

be  verified  is  as  follows.  "  The  matter  alledged 
by  you,  and  now  taken  down  and  read,  as  an  ex- 
cufe for  not  ferving  on  this  Committee,  is  the 

"  truth.    So  help  you  God  (5)." 

XVI.  But   the   excufe  of  having  ferved  on  a 

(1)  10  Geo.   Ill,   cap.    x6.       (4)  10   Geo.  III.  cap.   16. 

(2)  Ibid.   $6.  (5)   11   Dec.   1770.   Journ. 

(3)  h  8,  10.  vol.  xxiii.  p.  59.  col.  I. 

former 
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former  Committee  during  the  feffion,  cannot  be  Sh- 
allowed, if  the  Houfe  (hall  have  come  to  a  pre-  w^A, 
vious  refolution,  that  the  number  of  members  who 
have  not  ferved  is  inefficient  to  anfwer  the  pur- 
pofes  of  the  flatute.  And  no  member,  who,  after 
having  been  chofen  to  ferve  on  a  former  Com- 
mittee, has,  from  inability  or  accident,  been  ex- 
cufed  from  attending  it  throughout,  can  avail  him- 
felf  of  fuch  excufe  (i). 

XVII.  If  the  number  of  forty-nine,  not  fet  afide, 
nor  excufed,  cannot  be  completed,  the  Houfe  mufh 
adjourn  in  the  fame  manner  as  in  the  cafe  where      L53J 
there  are  not  an  hundred  prefent  (2). 

XVIII.  When  there  are  but  two  diftinct  parties, 
the  petitioner,  or  petitioners,  and  the  fitting  mem- 
ber, or  fitting  members,  name  each  one  from 
among  the  members  there  prefent,  who  are  not  of 
the  forty-nine  (3). 

XIX.  If  either  of  the  parties,  or  both,  decline 
their  right  of  nominating,  the  want  of  fuch  nomi- 
nation is  fupplied  by  drawing  the  name  of  one  or 
two  members  in  the  fame  manner  as  the  forty-nine 
are  drawn  (4). 

XX.  The  two  nominees  (for  they  are  generally 
fo  called  even  in  the  latter  cafe,  though  improperly) 
arc  liable  to  the  fame  objections,  and  entitled  to 
the  fame  excufes,  as  thofe  drawn  by  lot ;  and  in 

(1)  10  Geo.  III.  cap.   16.         (3)   10   Geo.  III.   c.   16. 
§  8.  §  11. 

(2)  11  Geo.  III.  cap.  42.        (4)   §  15. 
S3- 

i>  3  cafe 
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Seft.      cafe  of  fuch  objections,  or  excufes,  others  are  to  be 
^^^/   nominated  in  their  flead  (l). 

XXI.  The  doors  of  the  Houfe  are  then  opened; 
r^j]      two  lifts  of  the   forty-nine  are  prepared,  one  of 

which  is  delivered  to  the  counfel  for  the  petitioners, 
and  the  other  to  the  counfel  for  the  fitting  mem* 
bers ;  the  parties,  with  their  counfel  and  agents, 
withdraw,  together  with  the  clerk  of  the  com- 
mittee; and  the  parties  ftrike  off,  alternately,  one 
from  the  lift  of  the  forty- nine,  (the  petitioners  be- 
ginning) till  the  number  is  reduced  to  thirteen. 
This  muft  be  done  within  an  hour  (2). 

XXII.  Then  the  thirteen,  together  with  the  two 
nominees,  take  the  following  oath,  which  is  admi- 
niftered  at  the  table  by  the  clerk,  in  the  fame  man- 
ner as  the  oaths  of  fupremacy  and  allegiance 
are  (3). 

You,  and  each  of  you,  (hall  well  and   truly 
try  the  matter  of  the  petition  of  A.  B.  referred 
to  you,  and  a  true  judgment  give,  according  to 
"  the  evidence.     So  help  you  God  (4)". 

XXIII.  The  Houfe  then  appoints  a  certain  time 
for  the  meeting  of  the  Committee,  which  muft  be 

l55J  within  twenty-four  hours,  and  is  generally  forth- 
with; and  none  of  the  fifty-one  muft  leave  the 
houfe  till  that  time  is  fixed  (5). 

XXIV.  When  there  are  more  than  two  parties 

(1)  10  Geo.  III.  c.  16.  §  12.       (4)   §  13.  Journ.  vol.  xxxiii. 

(2)  io  Geo.  III.  §  13.  p.  59.  col.  2.  1 1  Dec.  1770. 

(3)  §  29*  (5)  I0  Geo.  III.  §  13,  14. 

before 
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before  the  Houfe  on  diftindl  interefts,  each  of  the       Se<a» 
parties  ftrikes  off  one  fuccefiively  from  the  forty-   s^^^ 
nine,  till  the  number  is  reduced  to  thirteen,  the 
order  of  their  beginning  being  determined  by  lot, 
after  they  withdraw  from  the  bar  (1). 

XXV.  In  fuch  cafe,  none  of  the  parties  appoint 
a  nominee;  but,  as  foon  as  the  lift  of  the  thirteen 
is  given  into  the  Houfe,  they  (the  thirteen)  with- 
draw, and  within  an  hour  choofe  two  members 
prefent  at  the  ballot,  whofe  names  have  not  been 
previoufly  drawn;  and,  if  they  are  not  fet  afide, 
or  excufed,  on  the  grounds  already  mentioned 
(XIV.  XV.)  the  fifteen  are  fworn  in  the  manner 
above  defcribed.     XXII.  (2). 

XXVI.  In  fuch  cafe  too,  none  of  the  members 
prefent  at  the  ballot,  are  to  d  part  from  the  Houfe, 
till  the  time  for  the  meeting  of  the  Committee  is 
appointed  (3). 

XXVII.  Both  before  the  Houfe  of  Commons, 
and  the  Houfe  of  Lords,  and  in  all  Committees 
of  either,  one  party  can  have  but  two  counfel  (R). 
When  there  is  but  one  petitioner,  or  when  there 
are  two,  and  they  unite  in  the  fame  petition,  they 
have  but  two  counfel.  And,  in  like  manner,  when 
the  election  of  two  fitting  members  is  complained 
of  on  the  fame  grounds,  they  have  only  two 
counfel. 

XXVIII.  In  moil  cafes  there  is  a  feparate  peti- 
tion from  certain  electors,  or  perfons  claiming  a 

(1)  11  Geo.  III.  c.42.  §  6.  (2)  \  6.  (3)  %  7. 

D  4  right 
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SeS.       right  to  vote,  in  the  intereft  of  the  unfuccefsful 
Iff 
^^w    candidate.     They  are  fometimes  allowed  oik  coun- 
fel   (1);    but  they  are  not  confidered  as  diftinct 
parties,  fo  as  to  be  entitled  to  ftrike  off  any  names 
from  the  forty-nine  (2). 

XXIX.  When  there  are  two  petitioning  candi- 
dates, who  prefent  diftinct  petitions,  containing 
different  allegations,  each  of  them  is  entitled  to  two 
counfel,  and  the  Committee  is  formed  as  defcribed 
XXiV.  XXV. 
[  cyl  XXX.  If  the  cafes  and  interests  of  the  two  fitting 

members  is  diftinct,  each  of  them  likewife  is  allowed 
diftinct  counfel,  and  the  Committee  is  formed  in 
the  fame  manner  XXIII.  XXIV  (3)  (S). 

XXXI.  When  the  Committee  meets  at  the  time 
appointed  by  the  Houfe,  they  elect  one  of  the 
thirteen,  who  were  chofen  by  lot,  to  be  their  chair- 
man; and  in  cafe  of  an  equality  of  voice:,  the 
member  who  was  firft  drawn,  has  a  calling  vote  at 
this  election  of  a  chairman ;  and  there  is  a  fimilar 
provifion  if,  in  the  courfe  of  a  caufe,  from  the  death 
or  abfence  of  the  firft,  there  mould  be  occafion  to 
elect  a  new  one  (4).  This  is  all  the  bufinefs  which 
is  done  that  day,  after  which  the  Committee  ad- 
journs till  the  next,  commonly  at  ten  o'clock, 
and  continues  fitting  every  day  from  ten,  to  about 
three. 

XXXII.  They  meet  every  day,  except  on  Sun- 

(1)  As  in  the  cafes  of  Down*        (3)  See  the  cafes  of  Hindoo 
ton  and  Bedford.  Briftol,  and  Borchefter. 

(2)  11  Geo.  III.  cap.  42.  §6.       (4)  10Geo.HI.  cap.  16.  §  17. 

days. 
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days,  and  Chriftmas-day,  and  cannot  adjourn  for      Sett, 
more  than  twenty-four  hours,  exclufive  of  Sunday,  ^jn^rmJ 
or  Chriftmas-day,  without  leave  obtained  from  the      [58] 
Houfe,  on  motion,  and  fpecial  caufe  ailigned  for 
a  longer  adjoarnment  ( 1 ). 

XXXIII.  No  member  can  abfent  himfelf  with- 
out leave  obtained  from  the  Hoiife,  or  an  excufe 
allowed  on  fpecial  caufe  verified  upon  oath  (2).  If 
any  one  does,  the  chairman  muft  report  it  to  the 
Houfe,  who  will  direct  the  Committee  to  proceed 
without  him ;  and  he  is  ordered  to  attend,  and 
taken  into  the  cuftody  of  the  ferjeant  at  arms,  and 
otherwife  punifhed  at  the  difcreticn  of  the  Houfe, 
unlcfs  it  (hall  appear,  by  facts  verified  upon  oath, 
that  his  abfence  was  occalioned  by  fudden  accident 
or  neceffity  (3). 

XXXIV.  The  Committee  can  never  fit  on  any 
day,  until  thofe  members  are  aifembled,  who  have 
not  been  excufed  ;  and  if  they  do  not  all  meet 
within  an  hour  of  the  time  to  which  the  Com- 
mittee adjourned,  they  muft  adjourn  again ;  the  [59] 
chairman  reporting  the  caufe  of  fuch  adjournment 

to  the  Houfe  (4). 

XXXV.  If  more  than  two  members  are  abfent, 
whether  on  leave,  or  not,  the  Committee  muft 
adjourn  from  time  to  time,  until  thirteen  are 
prefent  (5). 

(1)  10  Geo.   III.    cap.  16.  fence  of  Mr.  Grey,  in  the  cafe 
§  19.  of  Downton.    See  alfo  the  cafe 

(2)  §  21.  ofHindon. 

(3)  §  22.  See  the  proceed-  (4)  §  21. 
ings  in  the  Houfe  on  the  ab-  (5)  §  23. 

XXXVI. 
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Sea.  XXXVL  In  cafe  the  number  of  the  members  be 

^^^  reduced  unavoidably,  by  death  or  otherwife,  under 
thirteen,  and  continue  fo  during  three  fitting  days, 
that  Committee  becomes  ipjofaEto  diflblved,  and  all 
its  proceedings  void  ;  and  a  new  Committee  muft 
be  chofen  (i). 

XXXVII.  If  the  Committee  have  occafion  to 
make  any  application,  or  report  to  the  Houfe,  in 
relation  to  adjournment,  abfence  of  members,  or 
non-attendance  or  mifbehaviour  of  witneffes  (vide 
infra  XLIII.)  and  the  Houfe  fhall  be  then  adjourn- 
ed for  more  than  three  days,  the  Committee  may 
adjourn  to  the  day  appointed  for  the  meeting  of  the 
Houfe  (2). 
[60]  XXXVIII.  The  Committee  have  power  to  fend 

for  perfons,  papers,  and  records.  They  are  to 
examine  all  the  witneffes  who  come  before  them 
upon  oath,  and  to  try  the  merits  of  the  return,  or 
the  election,  or  both  (3). 

XXXIX.  The  regular  method  of  conducting 
every  caufe,  feems  to  be  this. — The  petition  or  pe- 
titions, being  read,  if  the  right  of  election  be  in 
difpute,  and  there  is  a  laft  determination  of  the 
Houfe,  that  too  is  read,  and  then  the  {landing  or- 
der of  Jan.  16.  1734  (4). 

After  this,  the  fenior  counfel  for  the  petitioners 
opens  their  cafe,  ftating  what  facts  they  mean  to 

(1)  10  Geo.    III.  cap.    16.       (3)  10  Geo.  III.  cap.  16.  §  18. 
§24.  (4)  See  the  Cafe  of  Milborne 

(2)  1 1  Geo.  III.  cap.  42.  §  5.     Port. 

prove, 
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prove,  and  the  points  of  law  they  mean  to  rely      Sfcft, 
upon. 

The  evidence  to  prove  the  cafe  of  the  peti- 
tioners is  then  gone  into,  whether  written,  or 
oral,  and  the  following  oath  is  adminiftered  to 
every  witnefs, 

"  The  evidence  you  (hall  give  to  this  Committee 
fhall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth.     So  help  you  God." 

If  the  examination  of  a  witnefs  lafts  more  than 
one  day,  or  if  the  fame  witnefs  is  called  more  than 
once,  on  different  days,  the  oath  is  always  admi- 
niftered anew,  every  day. 

When  a  witnels  is  under  examination,  all  thofe 
who  are  intended  to  be  called  afterwards  on  either 
fide,  are  ordered  to  withdraw  ;  after  which,  if  they 
remain  in  the  Committee-room,  their  evidence  will 
not  be  received. 

In  examining  a  witnefs,  one  of  the  ccunfel,  who 
calls  him,  begins.  He  is  then  crofs-examined  to  the 
fame  facts  by  the  counfel  on  the  other  fide,  and  alfo 
to  any  other  matter  which  he  thinks  of  ufe  to  the 
caufe  of  his  clients.  Then  the  counfel  who  began 
the  examination,  re-examines  him  to  the  new  matter 
fuggefted  by  the  other  fide,  to  which  the  re-exami* 
nation  muft  be  confined.  The  members  of  the  Com- 
mittee then  put  fuch  queflions  as  occur  to  them  ; 
or  if  any  new  queftions  occur  to  any  of  the  counfel 
of  either  fide,  as  they  cannot  then  regularly  put  them  [62] 
themfelves,  they  fuggeft  them  to  one  of  the  mem- 
bers 
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SIU  k£rS  °f  tlic  Committee,  who  afks  them  of  the 
witneiTes. 

The  evidence  for  the  petitioners  being  clofed,  the 
junior  counfel  on  that  fide  fums  it  up,  and  draws 
his  conclufions  from  it,  againfl  the  fitting  member-, 
and  in  favour  of  his  own  clients. 

Then  the  fenior  counfel  for  the  fitting  members, 
after  remarking  upon  the  evidence  which  has  been 
produced,  and  endeavouring  to  impeach  its  validity, 
or  the  conclufions  drawn  from  it,  proceeds  to  open 
the  cafe  againft  the  petitioners  (if  there  are  objec- 
tions either  to  their  elegibility,  or  to  their  votes.) 
Evidence  is  called  to  fupport  this  new  cafe,  which 
is  gone  through  in  the  manner  juft  defcribed. 
Then  the  junior  counfel,  on  the  fame  fide,  fums  it 
up,  and  the  fenior  counfel  for  the  petitioners  replies 
to  the  whole. 

When  there  is  only  one  petitioner,  and  two 
fitting  members,  or  one  petitioner,  and  one  fitting 
member,  the  order  of  the  proceeding  is  of  courfe 
the  fame  in  every  refpecr.. 

XL.  When  the  counfel  have  clofed  their  evi- 
dence, and  arguments,  they  are  directed  to  with- 
draw, and,  the  court  being  cleared  (T),  the  Com- 
mittee fettle  their  opinion  among  themfelves ;  de- 
termining any  point  on  which  they  differ,  by  the 
majority  of  voices.  If  the  voices  are  equal,  the 
chairman  has  a  calling  vote  (j). 

XLJ.  Though  the  eflablifhed  method  feems  to 
be,  that  the  counfel  for  the  petitioners  begin  by 

(x)  io  Geo.  III.  cap.  16.  §  27. 

opening 
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opening  the  whole  of  their  cafe,  yet,  when  it  hap-  Ser- 
pens to  confifl  of  feveral  queftions,  and  the  deter-  v^^^ 
mination  of  one  would  render  the  difcuflion  of  the 
others  unneceffary,  (as,  for  inftance;  if  the  objec- 
tions to  a  fitting  member  are,  firft,  that  he  was 
not  eligible,  and,  fecondly,  that  he  had  not  the 
majority  of  legal  votes)  (U)  the  Committee  will 
then,  with  the  confent  of  the  parties,  divide  the 
cafe  into  the  feparate  queftions  (1).  The  pro- 
ceedings on  each  feparate  queftion  are  exactly  in  [64] 
the  manner  which  has  been  deicribed  (XXXIX). 
When  the  Committee  have  come  to  a  refolution, 
upon  fuch  diftinct  queftion,  the  counfel  being 
called  in,  it  is  read  to  them  by  the  chairman. 
When  the  determination  of  the  firft  queftion  is 
fufficient  for  the  decifion  of  the  caufe,  the  others 
are  not  proceeded  upon. 

XLII.  If,  during  the  courfe  of  the  evidence,  any 
objection  is  taken  to  the  admimbility  of  any  part 
of  it,  both  the  counfel,  on  the  fide  from  whence 
the  objection  comes,  fpeak  to  it,  and  being  an- 
fwered  by  both  the  counfel  on  the  other  fide,-  the 
ienior  replies;  and  then,  if  there  appear  to  the 
Committee  any  difficulty  on  the  fubject,  the  court 
is  cleared,  and  the  counfel,  when  they  are  called 
in  again,  receive  from  the  chairman  the  directions 
of  the  Committee,  whether  the  evidence  is  to  be 
admitted,  or  rejected. 

(1)  See  the  cafes  of  Briftol,  Dorchefter,  Bedford,  Lanerk 
and  North  Berwick. 

XLIII. 
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Sea*  XLIII.  If  any  pcrfon,  fummoncd  as  a  witnef* 

^m^m^f  before  the  Committee,  prevaricate,  or  mifbehave, 
in  giving  or  refufing  to  give  evidence,  the  chair- 
man, by  the  direction  of  the  Committee,  may,   at 

[6$~\  any  time,  during  the  courfe  of  the  caufe,  report 
this  matter  to  the  Houfe,  for  the  interpofition  of 
their  authority  or  cenfure  (1)  (V.) 

XLIV.  The  report  of  the  Committee,  contain- 
ing their  determination,  whether  the  petitioners,  or 
fitting  members,  or  either  of  them,  are  duly  re- 
turned, or  elected,  or  whether  the  election  is  void; 
is  conclufive  between  the  parties,  and  binding  on 
the  Houfe  (2).  And  it  is  of  courfe  ordered  to  be 
entered  in  the  Journals,  and  directions  are  given 
for  the  neceffary  alteration  of  the  return  (W),  or 
for  iffuing  a  new  writ,  as  the  cafe  requires. 

XLV.  If  the  Committee  come  to  any  refolution 
belides  the  determination  juft  mentioned,  they  may, 
if  they  think  proper,  report  it  to  the  Houfe,  at  the 
fame  time  that  their  chairman  communicates  fuch 

[66]  their  determination.  But  as  to  fuch  fpecial  refo- 
lution,  the  Houfe  is  left  at  liberty  either  to  dis- 
agree with,  or  confirm  it  (3). 

(1)  10  Geo.  III.  cap. 16.  §26.       (3)   §25.     See  the  Cafes  of 

(2)  §   1 8.  Hindon  and  Shaftefbury. 
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Page  2.  (A.)  IN  the  year  1026,  the  emperor  Conrad  Note 
the  Salic,  in  an  aflembly  of  the  ftates  of  Lombardy,  at  »  (  ' 
Roncaglia,  promulgated  the  firft  written  law  concerning 
feudal  fucceffions.  Though  in  their  origin,  fiefs  were 
held  during  the  pleafure  of  the  donor,  and  were  afterwards 
firft  annual,  and  then  for  life,  yet  before  that  period,  they 
defcended  to  the  fons,  with  the  approbation  of  the  lord.  But 
hitherto  fuch  defcent  had  been  merely  confuetudinary.  In 
the  abovementioned  year,  by  a  written  conftitution  it  was 
eftablifhed,  on  the  petition  of  the  vafials,  that  the  right 
of  fucceflion  fbould  extend  to  grandfons  by  fons,  and 
failing  them  to  brothers.  In  1033,  or  1037,  Lotharius  II. 
(otherwife  called  the  Third)  extended  the  fucceflion  to 
paternal  uncles.  Craig  (as  well  as  many  foreign  feudifts) 
has  committed  a  grofs  anachronifm,  in  afcribing  this  laft 
mentioned  law  to  Lotharius  I.  grandfon  to  Charlemagne, 
who  died  in  the  year  855.  Giannone  Iftor.  di  Nap.  torn.  ii. 
lib.  9.  cap.  r.  In  fome  countries  on  the  continent  the 
feudal  fucceflion  at  this  day,  does  not  go  beyond  a  certain 
number  of  degrees. 

P.    4.    (B.)    Prynne  was   of  opinion   that  before   the       jsjote 
ftatute   of  8  Henry  VI.  cap.   7.    «  every  inhabitant   and        (B.) 
"  commoner  in  each  county,  had  a  voice  in  the  election  of      f63l 
cc  knights,  whether  he  were  a  freeholder  cr  not."     Brevia 
Pari,  rediviva,  p.  187.     But  he  gives  no  authorities  for  this 

opinion, 
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Note  opinion,  which  does  not  feem  to  have  been  adopted  by 
('<  )  any  body  fince.  —  In  the  cafe  of  Afhby  and  White,  as 
reported  by  lord  Raymond,  Lord  Ch  J.  Holt  fays,  "  Be- 
"  fore  the  flatute  of  Henry  VI.  any  man  that  had  a  freeh  ld1 
"  though  ever  fo  (mall,  had  a  right  of  voting  in  counties." 
Lcrd  Raymond,  p.  950. 

Note  P.  4*   (C.)   The   different    inflances    of  parliamentary 

(C)  boroughs  created,  or  revived,  as  well  by  the  crown,  as 
by  act  of  parliament,  previous  to  the  reign  of  Charles  II. 
are  collected  in  one  of  lord  Somers'  State  Trails,  and  may 
be  feen  at  the  end  of  the  preface  to  Glanville's  Reports. 
In  that  reign,  before  the  cafe  of  Newark  happened,  the  pre- 
rogative of  the  King,  in  this  refpe£t,  was  called  in  ques- 
tion. Prynne  in  his  Brevia  Parliam,  rediviva,  though  one 
of  his  great  obje6ls  in  that  book  feems  to  have  been  to  raife 
the  prerogative,  and  deprefs  the  authority  of  the  Houfe  of 
Commons,  fays,  p.  156,  158,  cc  that  he  is  clear,  that  fince 
<c  the  ftatutes  of  5  Richard  IF.  cap.  4.  1  Hen.  V.  cap.  I. 
"  and  23  Hen.  VI.  cap.  25.  no  boroughs  can  be  created 
<c  (or  revived)  but  by  fpecial  a£ts  of  parliament,  fuch  as 
"  thofe  of  the  27  Hen.  VIII.  cap.  26.  34  Hen.  VIII.  cap. 
"  18.  and  35  Hen.  VIII.  cap.  1 1.  which  enabled  and  au- 
a  thorized  the  Welfh  {hires,  cities,  and  boroughs,  and  the 
r6ol  "  county  and  city  of  Chefter,  to  fend  knights  and  bur- 
"  gefles  to  parliament.'*  See  alfo  p.  238.  b.  Whitelock, 
on  the  contrary,  in  his  Commentary  on  the  Parliamentary 
Writ,  admits  the  power  of  the  Crown.  "  The  King," 
fays  he,  <c  may  give  by  patent^  to  as  many  towns  as  he 
"  pleafes,  the  privilege  offending  burgefTes  to  parliament." 
Vol.  ii.  cap.  103.  p.  372.  See  alfo  the  fame  author,  vol.  i. 
p.  500,  as  cited  in  the  cafe  of  Pontefract.  It  is  obferv- 
able,  that  both  thofe  works  are  dedicated  to  Charles  II. 
In  the  cafe  of  Newark,  the  queftion  was  difcufled  in  the 
Houfe.  The  debate  arofe  on  the  occafion  of  a  petition  of 
Mr.  Henry  Saville,  who  had  been  elected,  under  the  new 

charter, 
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charter,  for  that  place.  Journ.  vol.  ix.  p.  389.  col.  1.  21  Note 
March,  167*.  Three  objections  were  taken  to  the  char-  (C) 
ter.  Firft,  it  was  faid,  that  the  King  had  not  the  power  at 
all :  fecondly,  that  if  he  had,  ftill  he  could  not  limit  the 
right  of  election  to  a  partial  number  of  the  members  of 
the  corporation,  which  had  been  done  in  that  cafe  ;  and, 
thirdly,  that  he  could  not  grant  fuch  a  charter  while  the  par- 
liament was  fitting.  A.  Grey's  Debates,  vol.  iv.  p.  297, 
to  304.  The.queflion  being  put,  "  That,  by  virtue  of 
"  the  charter  granted  to  the  town  of  Newark,  the  town  of 
"  Newark  hath  right  to  fend  burgefles  to  parliament,"  on 
a  divifion  it  pafied  in  the  affirmative  125  to  73.  Journ* 
loc.  cit.  This  cafe  feems  to  have  confirmed  and  eftablifhed 
the  prerogative  of  the  King,  although  it  was  never  after- 
wards exercifed.  After  the  Revolution  it  is  recognized  by  [70I 
Lord  Holt,  in  the  famous  caufe  of  Afhby  and  White  al- 
ready cited  (Note  B).  His  words  are,  "  When  the 
c£  right  of  election  is  granted  within  time  of  memory,  it  is 
"  a  franchife  that  can  be  given  only  to  a  corporation,"  and 
a  few  lines  afterwards,  adopting  the  words  of  the  judges  in 
the  cafe  of  Dungannon,  (cited  infra  in  that  of  Poole,) 
<c  If  the  King  grant  to  the  inhabitants  of  Iflington,  to 
<c  be  a  free  borough,  and  that  the  burgefles  of  the  fame 
"  town  may  elect  two  burgefles  to  ferve  in  parliament, 
"  fuch  a  grant  of  fuch  privilege  to  burgefTes  not  incor- 
<£  porated  is  void  ;  for  the  inhabitants  have  not  capacity 
<l  to  take  an  inheritance. "  He  therefore  did  not  doubt 
of  the  King's  power  to  grant  the  privilege  in  queftion  to 
a  borough  properly  incorporated.  The  cafe  of  Afhby  and 
White  happened  before  the  Union.  Since  that  time,  it 
feems  to  be  underftood,  that  the  King  cannot  bellow  a  new 
right  of  fending  members  to  parliament.  By  the  treaty  of 
Union,  Art.  XXII.  there  can  be  only  forty-five  members 
for  Scotland,  in  the  Houfe  of  Commons.  To  encreafe 
the  number  of  members  for  England  above  five  hundred 
and  thirteen,  of  which  the  Houfe  confifted  at  that  period, 
Vol.  I,  E  would 
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Note       would  be  fo  alter  the  proportional  fhare  of  the  nation  in  ii.c 
^  J^j    legiflative  body,  which  proportion  is  one  of  the  moft    in*- 
poitant  parts  of  the  contract  between  the  two  kingdoms. 

Note  !*•  5«   (-DO  For  inftances  of  the  arbitrary  authority    af- 

(D-)  fumed  by  thefheriffe  with  regard  to  the  elections  and  returns 
r-j-i  for  boroughs  within  their  counties,  fee  Prynne's  Brevia 
Parliam.  rediviva,  p.  2$oy  23  t,  232,  233,  234,  b.  235* 
238,  b.  But  this  was  reftrained  and  abolifhed  by  the  two* 
ftatutes  of  the  5th  of  Richard  II.  Pari.  2.  cap.  4.  and  the 
23d  of  Hen.  VI.  cap.  14. 

Note  P-  5-  (E-)  "There  are  not  above  two  or  three  cafes  of 

(E.)  «  elections  queftioned  or  complained  of,  from  the  49th  of 
"Henry  III.  till  the  22d  of  Edward  IV.  for  ought  appears  by 
"the  parliament  rolls,  and  not  fo  much  as  one  double  re- 
■  turn  or  indenture.'*  Prynnc,  lib.  cit.  p.  137.  In  the  cafe 
of  Onflow  againfr.  Rapley,  North  Chief  Juftice  faid,  cc  There 
a  were  not  lefs  than  feventy  double  returns  in  1641."  3 
Levinz,  p.  3a. 

Note  ^kid-  fF.)  Prynne  (lib.  cit. J  has  given  us  a  very  curious 

(P.)  petition  of  the  borough  of  Toriton  to  the  King,  praying  to 
be  discharged  from  the  burthen  offending  members  to  par- 
liament ;  and  there  are  many  infrances  of  fuch  exemptions. 
"To  be  a  burgefs  of  parliament,  (fays  he,)  or  to  find  or 
iC  fend  burgefles  to  it,  was  anciently  reputed  a  matter  of 
*  great  pains  and  expences,  yea  a  great  damage  and  oppref- 
"  fion  to  the  burgefles  themfelves,  and  the  boroughs  that 
"  elected  and  paid  them."    P.  240. 

,.  Ibid.  (G,)  See  thofe  infrances  collected  in  the  preface  to 

(G.)       Glanvillc's  Reports.     In  the  29th  of  Hen.   VI.   there  is  ?, 

petition  of  a  hundred  and  twenty-four  freeholders  of  Hun- 

tingdonfhire  to  the  King^  complaining  of  an  undue  election. 

Prynne:. 
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Prynne,  lib.  cit.  p.  156,  158.  From  this,  and  other  cir-  Note 
eumftances,  Prynne  infers,  that  the  right  of  determining  vj/1'' 
election  queftions  was  in  the  King,  or  the  King  and  the 
Houfc  of  Lords.  <cIt  is  apparent  that  the  King  himfelf  in 
<c  that  age,  and  not  the  Houfe  of  Commons,  or  their  grand 
"  Committee  of  Privileges  (an  erection  of  punier  times  un- 
<c  known  to  our  anccftors)  was  to  redrefs  and  rectify  all 
tc  falfe  and  undue  returns  and  elections  of  knights  and  bur- 
tc  gefTes  before  and  after  the  fitting  of  Parliament,  or  elfe  the 
tt  King  and  Houfe  of  Lords.  As  I  haveelfewhere  evidenced 
cc  by  fundry  precedents,"  lib.  cit.  p.  259,  260.  Plea  for  the 
Houfe  of  Peers,  p.  371  to  416.  Second  Part  of  Brief  Re- 
gifterand  Survey  of  Pari.  Writs,  p.  118,  119,  139,  140. 

P.  6.  ( H.)  «  The  King  in  this  parliament  (4th  Edw.  III.)      Note 
"  charged  the  earls,  barons,  and  peers,  to  give  right  and  true       *    *' 
"  judgment  againft  Simon  de  Bereford,  knight,  who  had  been 
<c  aiding  and  abetting,  and  advifing  with  Roger  de  Mortimer^ 
w  in  all  the  treafons,  felonies,  &c.    Whereupon  they  came 
"  before  the  King,  and  faid  all  with  one  voice,  that  the  faid 
cc  Simon  was  not  their  peer,  and  therefore  they  were  nor 
"  bound to]udge  him.     But,"  &c.     They  at  that  time  pafled 
judgment  of  death  on  feveral  other  actors  in  the  murther  of 
Edw.  II.  and  the  Earl  of  Kent ;  and  at  the  clofe  of  all  thofe 
judgments  is  another  declaration  of  the  peers,  "  That  they 
"  (hould  not  be  drawn  into  confequence,  nor  be  made  inju- 
"  rious  to  their  privileges  in  time  to  come."     Parliam.  Hift.       [73  } 
2d.  edit.  vol.  i.  p.  224,  p.  226.     From  Rot.  Pari.  A.  R.  R. 
Edw.  III.  4to.  Scld.  Judic.  in  Pari.  cap.  1. 

P.  10,  14.  {I.)  It  may  be  proper  in  this  place  to  trace  the      v 
hiitory  of  the  former  method  of  trying  controverted  elections        (I.) 
in  the  Houfe  of  Commons  a  little  at  large,  as  far  as  it  can  be 
collected  from  the  Journals,  which  only  begin  in  the  reign  of 
Edward    VI.  and  are  very  imperfect  till  that  of  Charles  I. 

£2  It 
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Note  It  appears  that  in  the  firft  year  of  Queen  Mary,   i2  Ocf . 

'  *)^  a  Committee  of  fix  pcrfons  was  appointed  to  enquire  whe- 
ther Alexander  Newell,  burgefs  of  Loo  in  Cornwall,  pre- 
bendary of  Wcftminiter,  might  be  of  the  Houfe,  and  like- 
wife  for  John  Forftcr.  Next  day  ( 1 3  O&. )  u  It  is  declared 
"by  the  comm'ijfioiicrs,  that  A.  Newell,  being  prebendary  in 
l<  Wdtminfter,  and  thereby  having  voice  in  the  convoca- 
cc  tion-houfe,  cannot  be  a  member  of  the  Houfe,  and  that 
*•  the  Queen's  writ  be  directed  for  another  burgefs  in  that 
"place."   Journ.  vol.  i.  p,  27,  col.  2. 

In  4  and  5  Philip  and  Mary,  27  and  28  Jan.  two  mem- 
bers having  been  returned  each  for  a  county  and  a  borough, 
and  having  made  their  elections  (or  perfonally  appeared  as  it 
is  called  in  the  Journals)  for  the  counties,  u  It  is  required 
(in  both  cafes)  "  by  the  Houfe^  that  another  perfon  be  re- 
"  turned  for  the  borough."  Journ.  vol.  i.  p.  47.  col.  2. 
[74]  It  would  feem  by  Sir  Simon  D'Ewes's  Journal,  p.  438. 

that  there  was  a  {landing  eommirtce  of  privileges  and   elec- 
tions in  Queen  Elizabeth's  time,  1588. 

At  the  beginning  of  the  firft  parliament  of  James  I.  im- 
mediately after  the  affair  of  Sir  Francis  Goodwin  had  been 
moved,  a  Committee  of  privileges  and  returns  (as  it  was 
then  called)  was  moved  for,  and  appointed,  confining  of 
twenty-five  members  ;  and  in  the  entry  of  this  motion  it  is 
faid,  •'  This  is  an  ufual  motion  in  the  beginning  of  every 
"  parliament,  and  the  authority  committed  to  this  Com- 
u  mittee  was  to  examine  all  matters  touching  privileges  and 
tl  returns,  and  to  acquaint  the  Houfe  with  their  proceedings, 
"  from  time  to  time,  fo  as  order  might  be  taken  according 
"  to  the  oceafion,  and  agreeable  with  ancient  cuftom  and 
u  precedent."  22  March  160J.  Journ.  vol.  i.  p.  149.  col. 
2.  150.  col.  1. 

The  practice  of  appointing  fuch  a  Committee  at  the  be- 
ginning of  every  feffion  of  parliament  continued  ever  after, 

till 
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■till  10  Geo.  III.  with  only  one  interruption,  which  fhall  be       Ncte 
taken  notice  of  immediately.  KJ^  '\^_ 

23  Feb.  162  <\  The  Committee  for  Privileges  (as  it  is 
then  entitled  J  being  appointed.  "It  was  moved,  that  all 
"  who  come  mould  have  voices.  Mr.  Speaker  putteth  in 
u  mind  of  the  order  of  the  Houfe  which  never  fo  in  this. — • 
u  Refolved  No.  Queition  whether  he  perfons  nominated 
"only  to  be — Refolved  Yea."  Journ.  vol.  i.  p.  671.  [75] 
col.  2. 

In  1624.  2  March,  a  committee  is  appointed  of  twenty, 
"  and  all  that  will  come  to  have  voice."  Journ.  vol.  i. 
p.  829.  But  this  order  was  not  renewed  in  fucceeding  i'c[- 
fions  till  1673. 

The  number  of  the  members  appointed  on  this  ftanding 
Committee  encreafed  greatly.  In  162*,  they  amounted  to 
eighty-five.  In  1660  (from  which  time  the  title  was  a 
Committee  uf  privileges  and  elections)  they  were  between 
two  and  three  hundred.  So  in  1661.  11  May.  Journ.  vol. 
viii.  p.  247.  col.  1.  &c. 

In  1673.  30  Oct.  It  is  ordered,  that  all  who  come  fhall 
have  voices  in  the  Committee.  Journ.  vol.  ix.  p.  284. 
col.  2.  This  order  was  always  repeated  afterwards  when 
the  Committee  was  named. 

In  the  mean  time,  election  caufes  were  fometirnes  tried 
at  the  Bar  of  the  Houfe,  on  motion  being  made  for  that 
purpofe.  Vide  Journ.  vol.  ix.  p.  716.  col.  1.  23  May  1685^ 
&  pajjim. 

In  170^.  27  Jan.  a  Committee  was  appointed  to  confider 
of  methods  for  the  more  eafy  and  fpeedy  trying  and  deter- 
mining of  controverted  elections,  of  which  all  the  gentle- 
men of  the  long  robe  were  memhers.  (Vol.  xv.  p.  5r6. 
col.  2.)  And  they  reported,  18  Feb.  three  refolutions  :  the 
two  firft  of  which  were,  1.  "  That  all  matters  that  fhall 
y  come  in  queftion  touching  returns  or  elections  fhall  be 
"  heard  at  the  Bar  of  the  Houfe.     2.  That  all  queftions,  at 

E  3  "  the 
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Note       '<  the  trial  of  elections  fh.d!,  if  any  member  infifl    upon  it, 

^"2^    "be  determined  by  ballot."     The  third  re folut ion   will    be 

mentioned  in  another  Note  (N).     The  three  were  agreed 

to  by  the  Houfe.     The    fecond    and   third  made    Handing 

orders.     (Journ.  vol.  xv.  p.  551.  col.  1.  and  2.) 

21.  Feb.  Several  Handing  orders  were  made  for  regulating 
the  manner  of  ballotting.     Journ.  vol.  xv.  p.  559.  col.  2. 

Accordingly,  in  the  fame  feflion,  the  merits  of  the  elec- 
tion for  Afhburton  in  Devonfhire  were  heard  at  the  Bar, 
and,  the  right  of  election  coming  in  queftion,  the  ballot  was 
demanded,  and  the  queftion  determined  in  that  manner,  26 
Feb.  Journ.  vol.  xv.  p.  577.  col.  1,  2. 

But  it  appears,  that  this  was  the  only  cafe  fo  determined, 
and  at  the  beginning  of  the  very  next  feflion,  which  was  the 
firft  of  a  new  parliament,  a  motion  being  made,  and  the 
queftion  put  in  the  words  of  the  fecond  refolution  of  18  Feb. 
the  Houie  divided,  and  it  paflcd  in  the  negative  178  to  169. 
22  Nov.  1708.     Journ.  vol.  xvi.  p.  7.  co!.  1. 

Afterwards,  in  17 10,  at  the  beginning  of  the  next  par- 
liament, an  unfuccefsful  attempt  was  made  to  renew  the 
trial  by  ballot.  9  Dec.  "  A  motion  being  made,  and  the 
"queftion  being  put,  that  all  queftions  upon  elections  and 
<£  returns  of  members  to  ferve  in  parliament,  be  determined 
cc  by  ballot,  if  demanded  by  any  member."  The  Houfe 
divided,  and  it  palled  in  the  negative,  247  to  39.  Journ, 
vol.  xvi.  p.  429.  col  1. 
[77]  The  firft  refolution  of  18    Feb.     170  f,    was,  however, 

renewed,  22  Nov.  1708;  and  inftead  of  the  ufual  Com, 
mitteee  of  privileges  and  elections,  a  Committee  of  privi- 
leges was  che/en,  vol.  xvi.  p.  6.  col.  2.  p.  7.  col.  1.  and  all 
election  caufes,  during  that  feflion,  were  tried  at  the  Bar  of 
the  Houfe:  But,  at  the  beginning  of  the  next,  a  Com- 
mittee of  privileges  and  elections  was  appointed  in  the  ufual 
form,  and  fo  continued  to  be,  till  the  firft  feflion  after  the 
a£l  of  10  Geo.  Ill,  fince  which  time  only  a  Committee  of 
*  privileges 
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privileges   has  been  appointed.     In  that  interval,    petitions       Note 
were,  as   formerly,    fometimes  referred   to  the   Committees   ^     (    ' 
and  fometimes  heard  at  the  Bar.     In  the  two  fefiions  before 
the  ad  took  place  they  were  almoft  all    heard  at  the    Bar. 
Journ.  vol.  xxxii.  p.  Kft.  &  infra^  p.  46c  &  wfra, 

P.  jo0  ii.  (K.)  The  claim  of  the  Chancellor  feems  to  have      ^otc 
been  this  :     u  That,  either  on  the  fuggeftion  of  the  ficknefs        (K. ) 
•"  of  the  member  for  any  place,  or  when  a  vacancy   hap- 
"  pened  during  the  recefs  of  parliament,  he   was  entitled* 
0*  and  the  proper  perfon,  to  iffiie  a  new  writ ;  and   that  the 
•"peifon  returned  upon  fuch  new  writ  ought  to  be  received." 
In  the  famous  cafe  of  Sir  Francis  Goodwin^  the  Chancellor 
had  thought  himfelf  entitled  to  i flu e  a  new   writ  on  the  re- 
turn of  a  perfon  fuppofed  to    be  ineligible,  being    an   out- 
lav/.   160$,  22    March.   Journ.    vol.  i.  p,  149.     There   is 
hardly  any  in  fiance  of  the  Chancellor's  pretending  to  decide 
between  two  competitors.     Indeed  in  thofe  times,  qucftions        r7g 
of  elections  were  generally  brought  on,  not  by  the  conten- 
tion of  individurk  who  had  been  rival  candidates,  but  from 
the  jealoufy  of  the  Houfe  concerning  its  privileges. 

The  Houfe  refolved,  r8  March,  158?,  "That  during  the 
hl  fitting  of  this  court,  there  do  not,  at  anytime,  any  writ 
"  go  out  for  the  chooling  or  returning  of  any  knight,  citizen, 
l<-  burgefs  or  baron,  without  the  warrant  of  this  Houfe  firft 
cc  directed  for  the  fame  to  the  clerk  of  the  crown,  according 
u  to  the  ancient  jurifdiclioii  and  authority  of  this  Houfe,  iu 
,"  that  behalf  accuftonned  and  ufed."  D'Ewes,  p.  307,  308. 

This  resolution  feemed  to  diftinguifh,  as  to  the  right  of 
ifTuing  writs,,  between  the  attud  fitting,  and  the  recefs  of 
parliament.  Accordingly,  in  the  cafe  of  Goodwin,  juft 
.cited,  the  Chancellor  {till  claimed  that  right  on  vacancies, 
or  on  the  election  of  di fa ualified  perfons,  during  the  recefs. 
That  the  idea  of  fucli  a  diftinction  generally  prevailed  after 
the  Rcftoration  is  evident  from  the  words  of  Prynne,  quoted 
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Note  in  Note  (G.)  In  1672,  Lord  Shaftefbury,  then  Chan- 
_j!r'}^,  cellor,  ifTued  writs  to  fill  up  the  vacancies  which  happened 
during  the  recefs.  But  the  new  Speaker  was  fcarce  in  the 
chair,  "  (6  Feb.  167?/)  before  a  member  {landing  up,  and 
"  looking  about  him,  faid,  he  obferved  feveral  new  faces 
"  in  the  Houfe,  and  did  not  remember  that,  before  their 
<c  lad  fitting,  the  Houfe  had  been  moved  for  filling  fomany 
"  places,  fo  he  doubted  the  regularity  of  the  fitting  of  thofe 
cc  people,  and  moved  that  their  titles  might  be  examined. 

[79]  cc  .Another  member  feconding,  faid  he  fuppofed  thofe  gentle- 
fc  men  would  have  the  modelty  to  withdraw  while  their  cafe 
"  was  under  debate,  and  not  wait  for  the  order  of  the  Houfe. 
c*  So  the  whole  fet  of  new-elects,  though  moftly  loyalifts, 
"  filed  out,  and  came  in  no  more  on  that  choice."  North's 
Examin,  p.  56.  On  the  4th  of  Feb.  before  the  choice  of 
the  Speaker  was  approved  of,  (Journ.  vol.  ix.  p.  245. 
col.  1.)  a  motion  and  complaint  had  been  made  on  this  fub- 
jec~t,  *c  Which  occafioned  the  King  (5  Feb.)  after  the  Lord 
*c  Chancellor's  fpecch,  to  declare  to  the  Commons,  that  he 
"  had  given  order  to  the  Lord  Chancellor  to  fend  out  writs 
•c  for  the  betrer  fupply  of  their  Houfe,  having  feen  prece- 
"  dents  for  it ;  but  if  any  fcruple  orqucftion  did  arife  about 
c<  it,  he  left  it  to  the  Houfe  to  debate  as  foon  as  they  could." 
Chandler's  Deb.  vol.  i.  p,  169.  6  Feb.  The  Houfe  re- 
folved,  "  that  warrants  do  ifliie  under  Mr.  Speaker's  hand 
<e  to  the  clerk  of  the  crown,  for  the  fufpending  of  all  the 
*c  writs  iflued  for  elections  of  perfons  fince  the  laft  feflion 
"  that  were  not  executed  before  the  firji  day  of  the  fitting  of 
<c  the  Houfe  this fcffion^2xA  for  the  making  new  writs  in  the 
ct  room  of  thofe  fufpended."  Thus  far  the  old  idea  of  the 
diflinciion  between  the  actual  fitting  and  the  recefs  feems  to 
have  been  followed.  But  the  matter  being  further  debated, 
and  a  motion  being  made  (by  the  court  party )  tc  for  a  Com- 
[80]  «  mittee  to  infpeel:  the  precedents  touching  elections  and 
a  returns,  and  to  report  the  matter  to  the  Houfe  on  Satur- 

w  day 
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cc  day  morning  next,  on  a  divifion  it  palled  in  the  negative,  Note 
u  169  to  103."  The  Houfe  then  went  into  the  debate  of  (  ' 
the  matter  of  ifluing  writs,  and  making  elections  and  returns 
of  perfons  without  order  or  warrant  from  this  Houfe,  and 
feveral  cafes  being  cited,  and  the  matter  at  large  debated, 
and  the  general  fenfe  and  opinion  of  the  Houfe  being,  that, 
during  the  continuance  of  the  high  court  of  parliament,  the 
right  and  power  of  ifluing  writs  for  electing  members  to 
ferve  in  this  Houfe  in  fuch  places  as  are  vacant,  is  in  this 
Houfe,  who  are  the  proper  judges  alfo  of  elections  and 
returns  of  their  members ;  thereupon  it  was  refolved, 
<c  That  elections  upon  the  writs  ifTued  fince  the  laji 
*'  fejfion  nevoid,  and  that  Mr.  Speaker  do  iflue  out  warrants 
cc  to  the  clerk  of  the  crown  to  make  out  new  writs  for  thofe 
"  places."  Journ.  vol.  ix.  p.  248.  col.  1.  In  the  courfe  of 
this  debate  (which  was  very  warm  and  angry)  Mr.  Poole 
referred  to  the  refolution  of  18  March,  1580,  and  explained 
it  to  mean  from  xhzfivft  day  of  fitting,  whether  actually  fitting 
or  not.  Grey's  Debates,  vol.  ii.  p.  6.  This  is  the  conftruc- 
tion  virtually  put  upon  it  by  the  refolution  of  6  Feb.  1677. 
None  of  the  precedents  cited  in  Grey,  in  favour  of  the 
Chancellor's  right,  are  clearly  in  point;  and  it  was  juftly 
ubferved  in  the  courfe  of  the  debate  that,  if  the  Chancellor 
were  to  have  fuch  power,  he  would  make  himfelf  judge  of 
returns.  Grey's  Deb.  vol.  ii.  p.  5.  [oi] 

One  reafon  probably  for  fuppofing  a  power  lodged  fome- 
where  for  fupplying  vacancies  during  a  recefs,  was  the  incon- 
venience of  a  feat  remaining  vacant  the  whole  time  of  a  long 
adjournment  or  prorogation,  by  which  the  di (order  attend- 
ing oppofition  among  candidates  was  fo  much  increafed  and 
protracted.  This  inconvenience  has  been,  in  a  great  mca- 
fure,  removed  by  the  acls  of  10  Geo.  III.  cap.  41.  and  15 
Geo.  III.  cap.  36.  If  a  vacancy  happen  during  a  recefs 
for  more  than  twenty  days,  whether  by  prorogation  or  ad- 
journment, in  confequence  of  the  death  of  a  member,  or 
his  becoming  a  peer  of  Great  Britain,  the  Speaker  of  the 

Houfe 
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Note       Houfe  of  Commons  is,  by  thofe  acts,  authoiized  and  required, 
'^0    ,    upon  receiving  a  written  certificate  of  the  vacancy,  under 
the  hands  of  two  members  of  the  houfe,  to  caufe   notice 
thereof  to  be  inferted  in  the  London  Gazette,  and  a  fort- 
night thereafter,  to  ifiue  his  warrant  for  a  new  writ. 

Note  P-  T5«  (k.)  In  a  former  note  (I.)  we  have  feen  that  the 

(L.)  attempt  to  eftablifh  a  trial  by  ballot  proved  abortive.  By 
7  &  8  Will.  III.  cap.  7.  §  1.  it  is  enacted,  w  That,  in  cafe 
*c  any  perfon  or  perfons  mail  return  any  member  to  ferve  in 
"  Parliament,  for  any  county,  city,  borough,  cinque-port, 
Cl  or  place,  contrary  to  the  laft  determination  in  the  Houfe 
*  of  Commons  of  the  right  of  election  in  fuch  county,  city, 
"  &c.  fuch  return  (o  made  (ball  be  adjudged  to  be  a  falfe 
"  return. " 

This  made  the  laft  determination  of  the  Houfe  binding  or: 

rg^l  returning  officers.  The  Houfe  itfelf  was  ftill  left  open  to 
the  fame  arbitrary  decifions  as  ever.  But  the  fhtute  of 
2  Geo.  II.  cap.  24.  §  4.  enacts,  "  That  fuch  votes  {hall  be 
<c  deemed  to  be  legal  which  have  been  (o  declared  by  the 
«  laft  determination  in  the  Houfe  of  Commons,  which  laft 
"  determination  concerning  any  county,  (hire,  city,  borough, 
<c  cinque-port,  or  place,  (hall  be  final  to  all  intents  and  pur- 
<£  pofes  whatfoever^  any  ufage  to  the  contrary  notwithftand- 
«  ing." 

Note  P.  17.  (M.)  Another  Mature  pafTedin  the  following  year9 

{M.)        explaining  and  fupplying  fome  omiflions   in  the  firft.      11 

Geo.  III.  cap.  42.     The  ftatuteofthe  14th  Geo.  III.  makes 

them  both  perpetual. 

Note  P.  46.  (N.)  The  firft  order  which  appears  in  the  Journals 

{NO        for  limiting  the  time  forqueftioning  elections  to  a  fortnight, 

was  made  in   the  firft  Parliament  of  Car.  I.  18  Feb.  162 | 

Journ.  vol.  L  p.  821.  coL  2.     From  the  beginning  of  the 

Long 
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Long  Parliament  in   1640,  it  was  continued  every  new  fc(-       Note 

fion,  till  1707,  when  the  third  refolution  of  the  Committee 

mentioned  in  Note  (I.)  was  made  a  Handing  order,  viz. "That 

<c  all  petitions  upon  every  new  Parliament,  relating  to  elec- 

"  tions  and  returns,  be  delivered  to  the  cleric  of  the  Houfe, 

"  and  belaid  by  him  upon  the  table,  before  the  Speaker  be 

«  chofen." 

Though  this  was  a  frandino-  order,  it  was  renewed  in  the 
form  of  a  refolution,  together  with  the  firfr.  (concerning  the 
trials  at  the  Bar  of  the  Houfe)  at  the  beginning  of  the  next 
Parliament,  22  Nov.  1708.  Vol.  xvi.  p.  6.  col.  2.  p.  7. 
col.  1.  The  limitation  of  the  fortnight  was  continued  as  to 
elections  on  vacancies  during  the  continuance  of  a  Parlia- 
ment. The  third  refolution  of  18  F'eb.  170I  was  not  after- 
wards renewed,  but  it  continued  a  (landing  order,  and  was 
adhered  to  till  1722,  when  a  Committee  was  appointed  31 
Oct.  (Journ.  vol.  xx.  p.  50.  col.  1.)  to  confider  of  that 
order,  and  in  cont'cqucnce  of  their  report,  21  Nov.  it  was 
difcharged  from  being  one  of  the  Handing  orders  of  the 
Houfe.  Ibid.  p.  61.  col.  1.  Since  that  time  the  limitation 
after  a  general  election  has  always  been  a  fortnight,  as  well 
as  after  elections  on  an  intermediate  vacancy. 

P.  46.  (O.)     This  connruclion  is  eftabliihed  by  three       Note 
precedents.  {P-) 

24  March,  166*.  <{  Upon  report  made  by  Serjeant 
u  Charlton  from  the  Committee  of  privileges  and  ele£tions> 
<c  that  a  petition  was  delivered  in  to  the  faid  Committee  on 
*c  behalf  of  Sir  William  Dudley  on  Saturday  laft,  touching 
M  the  election  for  the  town  of  Northampton,  but,  by  rea- 
ct  fon  of  the  adjournment  of  that  Committee,  the  petition 
ct  was  not  delivered  in  by  the  precife  time  limited  by  the 
u  rule  of  this  Houfe.  Reiolved,  upon  the  queftion,  that 
ct  the  faid  petition  be  admitted  to  be  received  ;  as  if  the  fame 
H  had  been  delivered  in  due  time."  Journ.  vol.  viii.  p.  394. 

col. 
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col.  2.  It  is  to  be  obferved  on  this  entry,  that  at  that  time 
petitions  complaining  of  undue  elections  were  prefented  di- 
rectly to  the  Committee.  The  practice  of  prefenting  them 
to  the  Houfe  was  introduced  afterwards  in  the  fame  reign. 

11  Jan.  174I.  On  occafion  of  two  petitions,  one  of 
Frafer  Honeywood,  Efq.  and  the  other  of  certain  inhabitants 
of  Shaftefbury,  complaining  of  an  undue  election  for  that 
place,  it  appeared,  that  the  return  had  been  delivered  into 
the  office  of  the  clerk  of  the  crown,  on  the  14th  of  Dec. 
preceding,  and  the  Houfe  had  adjourned  from  19  Dec.  to 
11  Jan.  The  entry  of  the  24th  of  March  i66f,  being 
read,  cl  Ordered,  That  the  faid  petitions  now  offered  to  be 
"  prefented  to  the  Houfe,  be  admitted  to  be  received,  the 
<c  fame  not  being  prefented  in  due  time,  becaufe  of  the  laft 
"  adjournment  of  the  Houfe."     Vol.  xxv.  p.  474.  col.  2. 

1.9  Jan.  1762.  In  the  famous  cafe  of  Durham  (which 
gave  rife  to  the  ftatute  of  3  George  III.  cap.  15.  againft 
occafional  freemen)  the  return  had  been  delivered  26  Dqc. 
1761.  The  Houfe  had  adjourned  from  23  Dec.  to  19 
Jan.  1762.  The  petitions  were  offered  to  be  prefented  that 
day,  and  the  entry  of  17  Jan.  174I  being  read,  a  fimilar 
order  was  made  as  in  that  cafe.  Vol.  xxix.  p.  105,  col.  1. 
The  Journals,  in  both  the  laft  cafes,  recite,  that  the  Houfe 
had  been  informed  that  the  petitioners  would  have  petition- 
ed the  Houfe  within  the  fortnight,  if  the  Houfe  had  not  been 
adjourned. 

When  the  Houfe  is  not  adjourned,  they  are  very  ftri£fc 
with  regard  to  the  limitation.  Laft  winter,  a  petition  com- 
plaining of  an  undue  election  and  return  for  the  diftri&  of 
Elgin,  Banff,  Cullen,  Kintore,  and  Inverury,  was  delivered  to 
the  clerk  of  the  Houfe,  on  the  evening  of  the  day  on  which 
the  fortnight  expired  ;  but,  after  the  Houfe  was  up  :  and 
though  there  were  very  particular  circumftances  in  the  cafe, 
which  feeme<l  to  call  for  a  difpenfation  with  the  rule,  it  was 

determined 
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determined  that  the  petition  (hould  not  be  received.    Votes,       Note 
20  Dec.  1774,  p.  104,  105.     23  Dec.  p.  112. 


(O.) 


P.  47.  (P.)  This  refolution  was  firft  made  16  Jan.  173*,        Note 
on  the  lame  day  with  the  (landing  order  for  restraining  coun-        (l\) 
fel   from  offering   evidence  agninfr.   the  laft  determination 
of  the  Houle  on  the  right  of  election,  [vide  Cafe  of  Mil- 
borne  Port),   fincc  which  time  it  has  been  continued  every 
feilion. 

P.  49.  (Q^)  That  order  appears  firft    26  April,  1660.       Note 
Journ.  vol.  viii.  p.  2.  col.  1.  (QJ 

P.  56.  (R.)  25  Nov.  1695.  It  is  ordered,  "That it  be  Note 
"  an  inftrucYion  to  the  Committee  of  privileges  and  elec-  (R-) 
"  tions,  that  they  do  admit  but  two  counfel  of  a  fide  in  any 
"  caufe  to  be  heard  before  them/'  Journ.  vol.  ii.  p.  336. 
col.  i.  The  fame  order  was  renewed  at  the  beginning  of 
every  feflion,  till  3  Jan.  170J,  when  it  was  made  a  (landing 
order,  and  (till  continues  to  be  fo.  Journ.  vol.  xii.  p.  64S. 
col.  I. 

P.  57.  (S.)   As  this  feparation  of  interefts  may  fometimes       Note 
be  a  mere  ftratagem,  in  order  to  gain  an  opportunity  of  Itrik-         (S.) 
ing  off  two  for  one  from  the  49>  the  Houfe  muft  be  fatisfied 
that  there  is  a  real  difference  in  the  cafes,  before  they  will 
allow  of  it.     On  this  account  it  was  refufed  in  the  Cafe  of 
Shaftelbury,  and  the  Houfe  divided  upon  it  in  that  of  St.       f861 
Ives.     Indeed  the  two  fitting  members  may  wave  the  pri- 
vilege of  ftriking  off  feparately,  as  was  done  by  Mr.  Drum- 
mond  in  the  laft  mentioned  cafe.  Perhaps,  the  bell  rule  for  the 
Houfe  to  follow,in  cafes  where  the  fitting  members  defire  to 
feparate  their  interefts,  and  to  appear  by  feparate  counfel, 
would  be  to  truft  to  the  candour  of  the  counfel  themfelves; 
Cor  it  is  eafy  to  fee,  that  there  can  hardly  be  a  cafe  where  it  may 

not? 


86 

Note 
(S.) 


f87] 


fr  tki  h  <  i&u&ion* 

not,  in  the  ,  for  any  tiling  the  FJoufc  can  know,  be- 

come neceffary  for  th  \  two  ti  then  to  diftinguifh 

their  cafes  in  the  courfc  of  the  caufc,  and  even  become 
r{e  to  each  other.  Thus,  where  there  is  a  charge  of 
bribery,  although  the  two  fitting  members  perhaps  canvalled 
together,  and,  in  public,  acted  in  concert,  yet  one  of  them 
may  have  been  guilty  of  bribery,  without  the  concurrence 
or  privity  of  the  other,  who,  therefore,  will  have  a  diirincr. 
intercfr,  and,  on  that  account,  will  be  entitled  to  a  feparate 
defence,  and  feparate  counfel.  In  like  manner,  when  the 
queftion  turns  upon  the  majority  of  legal  votes,  if  the  re  is 
but  one  petitioner,  and  he  mould  clearly  makeouta  majority 
over  both  the  fitting  members,  or  if  there  be  two  petition- 
ers, and  one  of  them  prove  that  he  had  a  majority  over  all 
the  other  candidates,  and  the  other  petitioner  appear  to  have 
had  fewer  legal  votes  than  either  of  the  other  three,  in 
both  thefe  cafes,  the  remaining,  feat  muft  be  contcfted  be- 
tween the  two  fitting  members,  and  their  intereils  muft 
become  oppofite  and  hoftile.  It  was  on  this  laft  ground, 
that  the  fitting  members,  in  the  cafe  of  Dorchefter,  were,  on 
the  fuggeftion  of  the  counfel,  admitted  to  appear  as  diitinct 
parties.  Indeed,  there  is  an  advantage  in  permitting  the 
fitting  members  to  discriminate  their  cafes,  which  will,  per- 
haps, in  time,  lead  the  Houfe  to  be  very  indulgent  in  that 
refpect;  for,  by  that  means,  the  nominees  will  not  be  ap- 
pointed by  the  parties,  which  many  think  a  defect  in  the 
conflitution  of  thefe  committees,  on  account  of  the  fuppofed 
partiality,  and  the  almoft  unavoidable  bias,  which  men  of 
the  greateft  integrity  are  liable  to,  in  favour  of  the  party  by 
whom  they  are  nominated. 

The  difad vantage  of  allowing  a  feparation  of  cafes  and 
dlftin£t  counfel  are,  firft,  as  was  ftated  already,  that  this  may 
be  but  an  artful  pretext  to  procure  the  means  of  a  double 
negative  in  linking  the  Committee;  and  fecondly,  becaufe 
by  this  means  the  caufe  is  protracted,  and  the  expence  en- 
hanced. 
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hanced.   Of  the  expencc,  however,  the  parties  are  to  judge;       Note 
befides  the  Houfe  might,  if  they  chofe,  limit  each  party  to   v^^j.^ 
One  counfel,   and  might  alfo  obviate  the  firft  objedtion  by 
making   ft   a  previous    condition,   that  the   parties  fhould 
wave  their  right  of  ftriking  off  two  for  one. 

P.  63.   (T.)  The  directions  of  the  ftatute  concerning  the       Note 
clearing  of  the  court  are  only   permiflive,  not  obligatory.        (T.) 
§27.      And,   in  the  Committee  for  Pontc-fract,  one  of  the 
members  propofed,  that  they  mould  deliver  their  (entiments       [881 
in   open  court,  according  to  the  practice   in  the  ordinary 
courts  of  juitice.     However  this  was  not  agreed  to,  and  the 
cuftom  of  clearing  the  court  has  hitherto  been  uniformly 
followed. 

P.  63.  (U.)  It  was  the  general  practice  in  the  old  Com-      Note 
mittee  of  elections,  and  at  the  Bar  of  the  Houfe,  when  the       (U.) 
right  of  eleclion  was   in  difputc,  to  feparate  that  queftion 
from  the  reft  of  thecaufe,  and  determine  upon  it  firft.     See 
the  Journals,  pa  [Jim. 

P.  65.  (V.)  Ever  fince  the  3d  of  Jan.  170-*,  the  follow-  Note 
ing  refolution  has  been  renewed  at  the  beginning  of  every  (V.) 
iefllon.     Journ.  vol.  xiii.  p.  648.  col.  I. 

Refolved.  "That  if  it  appear,  that  any  perfon  hath  given 
f<  falfe  evidence,  in  any  cafe,  before  this  Houfe,  or  any 
<{  Committee  thereof,  this  Houfe  will  proceed  with  the  ut- 
*  moft  feverity  againft  fuch  ofFender." 

This  refolution  fcarcely  extends  to  prevarication,  or 
rnifbehaviour;  but  in  feveral  cafes  the  Houfe  has  punifhed 
perfons  guilty  of  thofe  offences  before  a  Committee,  with 
imprisonment,  upon  the  report  of  the  chairman  of  the  Com- 
mittee. "  On  the  11  of  iMay,  1772,  Mr.  Bacon  reports 
"  from  the  felecl:  Committee  to  whom  the  petition  of 
u  George  Preicott,  Efq.  complaining  of  an  undue  election 

"  and 
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Note  €C  and  return  for  the  borough  of  Milborne  Port,  in  the 
(/•)  "  county  of  Somerfet,  is  referred,  that  he  was  directed  by 
[8qJ  <c  the  Committee  to  acquaint  the  Houfe  that  Mary  HofTe, 
"  being  called  as  a  witnefs  before  the  (aid  Committee,  has 
u  greatly  prevaricated  and  otherwife  milbehaved,  in  giving 
<c  her  evidence. — The  Houfe  was  moved,  that  an  act 
*c  made  in  the  tenth  year  of  his  prefent  majefty's  reign,  in- 
*c  tituled,  "An  act  to  regulate  the  trial  of  controverted  elec- 
cc  tions,  or  returns  of  members  to  ferve  in  parliament," 
u  might  be  read.  And  the  fame  was  read  accord; ngly.— .The 
*c  Houfe  was  alfo  moved,  that  the  entries  in  the  Journal  of 
*c  the  Houfe  of  the  14th  day  of  April  1746,  of  the  pro- 
*c  ceedings  of  the  Houfe  in  relation  to  Edmund  Jones, 
<c  might  be  read.-—And  the  fame  was  read  accordingly. — » 
<c  The  Houfe  was  alfo  moved,  that  the  entries  in  the  Jour- 
"  nal  of  the  Houfe  of  the  19th  day  of  May,  1733,  of  the  pro- 
<;  ceedings  of  the  Houfe  in  relation  to  Caleb  Leigh  might  be 
*c  read. — And  the  fame  being  read  accordingly — Ordered, 
cc  nemine  contradicente,  That  the  faid  Mary  HofTe,  having 
<c  grofsly  pievaricated,  and  otherwife  milbehaved,  in  giving 
<c  her  evidence  before  the  Select  Committee  appointed  to 
"  hear  and  determine  the  matter  of  the  petition  of  Geo. 
a  Prefcott,  Efq.  complaining  of  an  undue  election  and  re- 
"  turn  for  the  borough  of  Milborne  Port  in  the  county  of 
"  Somerfet,  be,  for  her  faid  offence,  taken  into  the  cufrody 
<c  of  the  ferjeant  at  arms,  attending  this  Houfe."  Journ. 
vol.  xxxiii.  p.  746.  col.  2. 
[[90]  j  This  cafe  of  Milborne  Port,  was  the  third  that  was  tried 
by  the  new  judicature. 

In  the  two  cafes  of  1746,  (Journ.  vol.  xxvi.  p.  124.  co!. 
2.)  and  of  1733.  (Journ.  vol.  xxii.  p.  157.  col.  2.)  the 
reports  of  the  chairman  of  the  Committees  (which  were  not 
Committees  of  Elections)  as  well  as  the  order  of  the  Houfe 
upon  them,  were  in  the  fame  terms  as  in  the  cafe  of  1772. 
In  all  three,  the  order  was  made  immediately  in  con- 

fequence 
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fequcnce  of  the  report  of  the  Committee,  without  hearing 
the  party. 

P.  65.  (W.)  The  prcfent  mode  of  altering  or  amending  Note 
returns,  is  this:  The  clerk  of  the  crown  is  ordered  to  at-  ("'•) 
tend  with  the  return,  and,  in  the  Houfe,  amends  it,  by 
erafing  the  name  of  die  perfon,  or  perfons,  whom  the  Houfe 
have  determined  not  to  have  been  duly  elected,  and  inferting 
that  of  thofe  who  ought  to  have  been  returned,  in  their 
place.  If  there  be  two  returns,  and  one  of  them  is  deter- 
mined to  be  void,  he  takes  that  off  the  file,  leaving  the  other; 
and,  if  that  other  contain  the  names  of  the  perfon  or  per- 
fons determined  not  to  have  been  duly  elec~ted,  it  is  amended 
in  the  manner  juft  defcribed.  It  is  pofiible  for  the  fame  re- 
turn to  undergo  two  amendments,  when  there  are  two 
fjueftions,  one  upon  the  legality  of  the  return,  and  the  other 
on  the  merits  of  the  election,  and  they  are  feparate'y  deter- 
mined at  different  times.  Thus  in  the  cafe  of  Morpeth, 
though  the  return  has  been  altered  by  erafing  the  name  of  [91] 
Mr.  Eyre,  and  inferting  that  of  Mr.  Byron,  if,  when  the 
merits  of  the  election  come  to  be  tried,  it  fhould  appear  to 
the  Committee,  that  Mr.  Eyre  had  the  majority  of  legal 
votes,  and  was  duly  elected,  his  name  will  come  to  be  in- 
serted again  in  the  place  of  Mr.  Byron's. 

The  practice  was  not  always  as  it  is  now.  In  very  an- 
cient times  the  method  feems  to  have  been  to  fend  a  new 
writ  to  the  lheriff,  to  enquire  who  had  been  elected,  and  if 
others  than  thofe  who  had  been  returned  ihould  appear  to 
have  had  the  majority  of  voices,  to  make  a  return  of  them 
into  Chancery,  See  the  cafe  -of  Lancafhire,  an.  1362,  in 
Prynne's  Brev.  Pari.  Part  I.  p.  259.  In  1592,  the  Speaker 
faid,  "  No  return  can  be  amended  in  this  Houfe;  for  the 
"  writ,  and  the  return  are  in  Chancery,  and  mutt  beamended 
ff  there."  This  doctrine  was  founded  on  the  fame  principle 
with  the  claim  of  the  Chancellor  to  determine  the  legality 
of  returns,  and   met  with  the  fame  fate.     In  the  cafe  of 

Vol.  I.  F  Chippenham, 
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Chippenham,  an.  1624  (which  is  reported  in  Glanville 
though  the  circumftance  here  taken  notice  of  is  not  men- 
tioned) there  was  a  double  return,  one  of  Mr.  Charles 
Maynard,  and  Mr.  Pym,  the  other  of  Mr.  Charles  Maynard, 
and  Sir  Francis  Popham.  The  Houfe  divided  in  favour  of 
the  latter  return.  There  was  no  queftion  about  the  validity 
of  Maynard's  election ;  but  his  name  was  miftaken  in  the 
proper  return,  his  real  name  being  'John  Maynard.  This 
[92]  was  to  be  amended,  and  it  was  refolved,  "  That  the  bailiff 
"  fhould  do  it,  and  not  the  clerk  of  the  crown,  and  that 
"  the  return  fhould  be  fent  down  to  the  bailiff  in  the  coun- 
<c  try  for  that  purpofe."  [Journ.  vol.  I.  p.  686.  col.  2.] 
In  like  manner,  in  the  cafe  of  Leicefterfhire,  12  Feb.  162°, 
the  fheriff,  not  the  clerk  of  the  crown,  was  ordered  to  alter 
the  return.     Vide  infra.  Cafe  of  New  Radnor,  ( Note  D ). 

The  courfe  came  foon  to  be,  for  the  returning  officer  to 
be  ordered  to  attend  the  Houfe  together  with  the  clerk  of 
the  crown,  when  the  return  was  to  be  amended,  and  the 
returning  officer  to  make  the  amendment.  If  the  re- 
turning officer  neglected  to  attend,  it  was  done  by  the 
clerk  of  the  crown.  Cafe  of  Abingdon,  23  May,  1660, 
Journ.  vol.  viii.  p.  42.  col.  1,2.  If  there  were  two  re- 
turns for  the  fame  place  annexed  to  the  writ,  and  one  of 
them  was  determined  to  be  good,  the  clerk  of  the  crown, 
only,  attended  in  fuch  cafe,  to  take  the  void  return  off  the 
file. 

Returns  continued  to  be  amended  by  the  returning  of- 
ficers, till  near  the  end  of  the  laft  century.  There  feems 
to  have  been  two  reafons  for  this  :  one,  jealoufy  of  the  court 
of  Chancery,  and  its  officers ;  the  other,  that,  as  there  was 
often  fome  blame  lay  on  the  returning  officer  when  the 
perfons  not  duly  elected  were  returned,  he  was  deemed  the 
proper  perfon  to  be  the  inflrument  of  amending  his  own 
error ;  there  was  a  degree  of  humiliation  and  punifhment 
in  doing  this  publicly  in  the  Houfe,  and,  by  this  means,  he 
was  in  the  way,  if  it  fhould  be  thought  proper  to  impofe 

any 
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any   more  fevere  punifhment  upon  him.     See  the  cafe  of      Note 
Chichefter,  21  May,  1660,  vol.  viii.  p.  40,  col.  2.  .    (     •] 

Towards  the  beginning  of  King  William's  reign,  the 
prefent  method  of  having  the  return  in  all  cafes  amended  by 
the  clerk  of  the  crown,  was  adopted.  The  claims  of  the 
Chancellor  were  then  at  an  end,  and  if  it  was  neceflary  to 
cenfure  or  punifh  a  returning  ofiicer,  the  Houfe  ordered 
his  attendance  for  that  fpecial  purpofe. 
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I. 


THE 

CASE 

Of  the  B  O  R  O  U  G  H  of 

MILBORNE      PORT, 

In  the  County  of  Somerset. 


*  3 


The  Committee  for  trying  this  cnufc  was  chofen  on  Friday, 
the  20th  of  January,  1775)  and  confifted  of  the  follow- 


ing Gentlemen 


Frederick  Montagu,  Efq.  Chairman, 
Sir  George  Savile,    Bart. 
Hon.  Thomas  Walpole,    - 
John  Orde,  Efq.      - 
Lord  John  Cavendifh, 
Jofeph  Martin,  Efq. 
Paule  Fielde,  Efq.    - 
Mr.  Alderman  Hayley, 
William  Henry  Lyttelton,  Efq.  - 
Sir  Watkin  Williams  Wynne,  Bart,  jj 
James  Grenville,  jun.  Efq. 
Richard  Grenville,  Efq.     - 
Thomas  Whitmore,  Efq,  - 

Nominees. 
Of  Walter  and  Browne  ' 
Beaumont  Hotham,  Efq.  - 

Of  Luttrel  and  IVolJ eley  : 
Robert  Gregory,  Efq. 


> 


B 


Higham  Ferrers 

Yorkfhire 

King's  Lynn 

Midhurft 

York 

Tewkeubury 

Hertford 

London 

Bewdley 

Denbighfhire 

Buckingham 

Buckingham 

Bridgenorth 


J 


Wigan 
Rochefler 


Petitioners. 

Edward  Walter,  Efq.  and  Ifaac  Hawkins  Browne,  Efq. 

The  Hon.  Temple  Luttrel,  and  Charles  Wolfeley,  Efq. 

Certain  Inhabitants  of  the  Town  and  Borough,  of  Milborne 

Port,  (in  the  intereft  of  Luttrel  and  Wolfeley.) 

Counsel. 

For  Walter  and  Browne  : 

Mr.  Lee,  Mr.  Hobhoufe. 

For  Luttrel  and  Wolfeley  : 
Mr.  Mansfield,       Mr.  Hotchkin. 


(    97    ) 


THE 

CASE 

Of  the    BOROUGH   of 

MILBORNE     PORT. 


ON  Saturday,  the  21  ft  of  January,  the  Com- 
mittee met,  and  the  three  petitions  being 
firft  read,  it  appeared  that  there  were,  in  this  cafe, 
three  returns,  made  by  different  perfons  claiming 
to  be  returning  officers,  all  of  which  had  been  an- 
nexed to  the  writ  by  the  fherifT,  and  returned  into 
the  office  of  the  clerk  of  the  crown.  By  one, 
Walter  and  Browne;  by  the  other  two,  Luttrel 
and  Wolfeley  were  returned. 

The  petitions  likewiie  contained  a  claim  by  each, 
party  of  the  majority  of  legal  votes;  and  mutual 
allegations  of  bribery.  In  the  petition  of  Walter 
and  Browne,  it  was  alfo  alledged,  that  Luttrel,  at 
the  time  of  his  election  and  return,  had,  "  by  him-  [98] 
■*  felf,  or  fome  perfon  in  truft  for  him,  an  office, 
*  place,  or  employment,  touching  or  concerning 
"  the  farming,  collecting,  or  managing   his  Ma- 

f  4  "  jelly's 
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"  jefty's  cuftoms,"  whereby   he  was   incapaple  of 
being  elected  (i). 

The  laft  determination  of  the  Houfe,  on  the 
right  of  election,  was  then  read,  which  is  as  fol- 
lows : 

8  Dec.  1702.  Refolved,  "  That  the  right  of 
"  election  of  burgeffes,  to  ferve  in  Parliament  for 
"  the  borough  of  Milborne  Port,  in  the  county  of 
"  Somerfet,  is  only  in  the  capital  bailiffs,  and  their 
"  deputies,  in  the  commonalty  (tewards,  and  inha- 
"  bitants  thereof  paying  fcot  and  lot  (2)."' 

Then,  as  there  were  different  perfons  claiming 
to  be  returning  officers,  the  following  relolution  of 
the  Houfe  was  read : 
[99]  2  Dec.  1 747,  Refolved,  "  That  the  execution 

"  of  the  precept  for  electing  burgeffes  for  the 
"  borough  of  Milborne  Port,  in  the  county  of 
"  Somerfet,  and  the  making  the  return  thereof, 
"  are  only  in  the  two  fub-bailiffs  of  the  faid  bo- 
rough,  or  in  one   fub-bailiff  if  there  are  not 

two  (3)." 

After  this  the  {landing  order  of  16  Jan.  173! 
was  read,  viz. 

Ordered,  "  That  the  counfel  at  the  bar  of  this 
u  Houfe,  or  before  the  Committee  of  privileges 
"  and  elections,  be  retrained  from  offering  any 
"  evidence  touching  the  legality  of  votes,  for 
66  members  to  ferve  in  Parliament  for  any  county, 

(1)  Vote?,  6  Dec.  1774,  P*  (3)  Journ.-  vol.  xxv.  p.  458, 
13,  14, 15,  16,  17.  col.  1. 

(2)  Journ.  vol.  xiv.  p.  75. 

3  "  (hire, 


it 
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"  fhire,  borough,  cinque-port   or  place,  contrary 

<c  to  the  lad  determination  in  the  Houfe  of  Com- 

"  mons,  which  determination,  by  an  act  palled  in 

"  the  fecond  year  of  his  Majefty's  reign,  intituled, 

u  An  act  for  the  more  effectual  preventing  bribery 

"  and  corruption  in  the  election  of  members  to 

"  ferve  in  Parliament,"  is  made  final  to  all  intents    [ico] 

u  and  purpofes  whatfoever,  any  ufage  to  the  con- 

"  trary  notwithstanding  (1)." 

It  being  agreed  to  proceed  firft  upon  the  lega- 
lity of  the  different  returns,  feparately  from  the 
other  queftions,  and  the  return  of  Walter  and 
Browne  being  immediately  annexed  to  the  precept, 
their  counfel  began,  in  confequence  of  the  follow- 
ing {landing  order  : 

18  March,  172-^-,  Ordered,  "  That,  in  all  cafes 

"  on  double  returns,  where  the  fame  fhall  be  con- 

"  trover  ted,  either  at  the  bar  of  this  Houfe,  or  in 

*'  Committees    of    privileges   and    elections,    the 

"  counfel  for  fuch  perfon  who  fhall  be  firft  named 

"  in  fuch  double  return,  or  whofe  return  fhall  be 

M  immediately  annexed  to  the  writ  or  precept,  fhall 

u  proceed  in  the  firft  place  (2)." 

The 

(1)  Journ.  vol.  xxii.  p.  498,  Lud.  73.  In  ihofe  two  cafes 
col.  2.  both  the  candidates  were  ftated 

(2)  Journ.  vol.  xxi.  p.  89,  in  the  return  to  have  been  duly 
Col.  1.  elected.      But,     in  the   cafe  of 

[Vide  infra,  ift.  cafe  of  Colchefter,  which  came  on  to 
Cricklade,  and  the  concluding  be  tried  27  March,  1789,  the 
note  to  that  cafe,  and  alfo  the  return  dated  fpecially  that  Jack- 
ets   of    Mitchel  in   1784,    1    fon  and  Tierney  were  candidates, 

and 
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The  conftitutionof  the  borough  of  MilbornePort 
is  this :  It  confifts  of  nine  bailiwicks,  of  which  part 
are  the  property  of  Thomas  Hutchins  Medlycot, 
[101]  Efq.  and  part  of  Mr.  Walter.  Of  the  nine  capital 
bailiffs  for  thofc  bailiwicks,  there  are  two  who  are 
called  thereigning  bailiffs  for  the  year,  and  theypre- 
fide  in  the  borough,  and  are  the  head -officers  for 
that  year;  thofe  of  the  different  bailiwicks  being 
reigning  bailiffs  in  their  turns,  according  to  a  cer- 
tain known  rotation.  Each  of  the  reigning  bailiffs 
appoints  a  fub-bailiff  for  the  year,  and  the  two 
fub-bailiffs,  according  to  the  refolution  of  1 747  (1), 
are  the  returning  officers  for  that  year. 

Mr.  Medlycot's  property  and  that  of  Mr.  Walter 
are  fo  intermixed,  that,  in  following  the  eflablifhed 
rotation,  in  fome  years  one  of  the  reigning  bailiffs 
is  in  the  appointment  of  Medlycot,  and  the  other 
in  the  appointment  of  Walter;  in  fome  years  they 
are  both  appointed  by  Medlycot,  and  in  others, 
both  by  Walter. 

In  1773,  one  of  them  was  appointed  by  Medly- 
cot, and  he  nominated  one  Elias  Oliver  to  be  his 
fub-bailiff;  and  the  other  by  Walter,  who  nomi- 
nated one  Robert  Baunton  to  be  his  fub-bailiff. 


and  that  each  had  640  votes  to  be  within  the  order,  and  then 

at  the   clofe  of  the   poll,  but  decided,  on   arguments  drawn 

did   not  fay,   that  either  was  from  the  allegations  of  the  pe- 

duly  elected  ;  Jackfon's  name  titions  on  both  fides,  that  Tier- 

ftood_/fr/?in  the  return.     The  ney's  counfel  mould  begin.} 
Committee  held  this  return  not         (1)   Supra,  p.  99. 

In 


MILBORNE    PORT.  102 

In  1774,  it  was  Mr.  Medlycot's  turn   to  appoint 
both  the  reigning  bailiffs. 

(&•  A  witnefs  (one  John  Ames)  fwore,  that,  in 
October  i773,Medlycot  laid  to  him,  that,  as  botk 
the  returning  officers  would  be  his  own  the  next 
year,  if  the  gentlemen  he  flionld  nominate  at  the 
poll  mould  have  but  a  dozen  good  votes,  they 
fhould  be  returned.  To  affect  the  credibility  of 
this  witnefs,  his  own  brother  was  produced,  who 
fwore  that  he  had  told  him,  that  Mr.  Walter  faid, 
he  would  get  him  a  place,  and  make  a  man  of 
him.  John  Ames,  on  his  crofs  examination,  had. 
previoufly  denied  that  ever  Walter  made  him  any 
promife  to  that  effect. 

The  fub-bailiffs  have  always  been  appointed  at 
a  court-leet  after  Michaelmas-day,  holden  by  a 
fteward  named  by  the  former  fub-bailiffs.  Since 
the  interefls  have  been  divided,  there  have  been 
two  flewards  who  have  holden  feparate  courts,  but 
always  on  the  fame  day. 

There  is   a  fair   at  Sherborne,   in   Dorietfhire, 
called  Pack-Monday  fair,  being  kept  on   the  firfl    [103] 
Monday  after   Michaelmas-day,   which  is  called 
Pack  Monday. 

It  appeared,  by  the  witneffes,  that  the  court- 
leet  for  appointing  fub-bailiffs,  had  always  been 
holden,  before  and  fince  the  ftyle  was  altered,  on 
the  firfl:  Tuefday  after  Pack- Monday  fair,  and 
that  there  were  entries  to  this  purpofe  in  the 
minute-book  of  the  fleward  of  the  court. 

The 
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The  witnefl'es  fwore  (one  of  them,  Williarri 
Burgler,  being  6'2  years  of  age)  that  they  had  always 
underftood  that  the  court  was  regulated  by  the 
fair,  and  the  court-day  was  called  Pack-Tuefday, 
But  in  none  of  the  court-books  or  rolls,  was  there 
any  entry  referring  the  holding  of  the  court  to  the 
Tuefday  after  Sherborne  fair.  It  only  appeared 
to  have  been  always  holden  on  the  firft  Tuefday 
of  October,  before  the  change  of  the  ftyle  took 
place. 

On  the  third  of  October  1774.,  the  precept  for 
the  election  was  delivered  to  Robert  Baunton, 
who  gave  his  receipt  for  it ;  and,  having  commu- 
nicated with  the  other  fub-bailifT  (Oliver),  they 
[104]  concurred  in  appointing  the  day  of  election  to  be 
on  the  tenth. 

On  examining  the  precept,  it  appeared  that,  in 
the  direction  to  the  "  fub -bailiffs"  the  (s)  had  been 
effaced,  to  make  it  ^  fub -bailiff  "  but  there  was 
no  evidence  that  any  fraud  was  intended  by  this. 

On  the  4th  (being  the  firft  Tuefday  in  October, 
N.  S.)  Oliver,  together  with  Medlycot  and  others, 
broke  open  the  Town-hall,  the  peribn  who  had 
the  key  not  being  found,  and  Mr.  Medlycot  having 
nominated  his  brother,  the  Rev.  George  Hutchins, 
and  Robert  Curtis,  to  be  the  reigning  capital 
bailiffs  for  the  year  enfuing,  they  came  into  the 
court-lee t  (which  was  opened  according  to  form) 
and  appointed  John  Newton,  jun.  and  John  Peck- 
ham  to  be  their  rub-bailiffs. 

The 
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The  reigning  bailiffs,  and  the  fub-bailiffs  enter 
on  their  offices  immediately  after  their  appoint- 
ment. 

At  the  fame  court,  Oliver  was  appointed  a  con- 
ftable,  by  the  jury,  and  fworn  into  that  office. 

On  the  tenth,  the  election  came  on,  and  there  [ioj] 
were  three  polls  taken.  One  by  Baunton,  who 
declared  the  majority  of  legal  votes  to  be  in  favour 
of  Walter  and  Browne;  and  accordingly  annexed 
a  return  of  them  to  the  precept;  one  by  Oliver; 
and  a  third  by  Newton  and  Peckham.  By  each 
of  the  two  laft,  Luttrel  and  Wolieley  had  the 
majority  of  votes,  and  accordingly,  there  were  two 
returns  made  of  them.  Counter-parts  of  all  the 
three  were  executed  by  the  under  Sheriff,  and  they 
were  all  annexed  to  the  writ. 

If  Newton  and  Peckham  were  the  legal  fub- 
bailiffs  at  the  time  of  the  election,  their  return 
only  was  valid. — If  they  were  not,  it  was  void; 
and,  in  fuch  cafe,  the  queftion  would  be,  whether 
the  return  of  Baunton,  or  of  Oliver,  was  the  legal 
return,  or  whether  they  were  both  void. 

If  the  court-leet,  holden  on  the  fourth  of  Octo- 
ber, was  the  legal  court  for  the  appointment  of 
the  annual  fub-bailiffs,  Newton  and  Peckham 
were  the  legal  fub-bailiffs  and  returning  officers 
on  the  tenth. 

The  queftion   concerning   the    legality   of  the 
court-leet  turned  chiefly  upon  the  llatute  for  altera    [106] 
jng  the  flyle  (1). 

(1)  24  Geo.  II.  cap.  23,  anno  1751. 

By 


id 
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By  the  firft  (cftion  oft  lint  ftatutc,  it  is  enacted, 
That  the  fixed  terms  of  Hilary  and  Michaelmas 
in  England,  the  courts  of  great  fc (lions  in  the 
counties  palatine,  and  in  Wales,  the  courts  of 
general  quarter  feffions  and  general  feffions  of 
the  peace,  and  all  other  courts  of  what  nature  or 
kindfoever,  whether  civil,  criminal,  or  ccclefiafti- 
cal,  and  all  meetings  and  affemblies  of  any  bodies 
politic  or  corporate,  either  for  the  election  of 
any  officers  or  members  thereof,  or  for  any  fuch 
officers  entering  upon  the  execution  of  their  re- 
fpective  offices,  or  for  any  other  purpofe  what- 
foever,  which  by  any  law,  ftatute,  charter,  cujfom 
or  ufage,  within  this  kingdom,  or  any  other- 
dominion  of  the  crown  of  Great  Britain,  are  to 
be  holden  and  kept  on  any  fixed  or  certain  day 
of  any  month,  or  on  any  day  depending  on  the 
beginning,  or  any  certain  day  of  any  month 
[except  fuch  courts  as  are  ufually  holden  or  kept  with 
any  fairs  or  marts)  fhall  from  time  to  time  be 
holden  and  kept  upon,  or  according  to  the  fame 
refpective  nominal  days  and  times  whereon,  of 
according  to  which,  the  fame  were  to  be 
holden  before  this  act,  but  which  fhall  be  com- 
puted according  to  the  faid  new  method  of 
numbering  and  reckoning  the  days  of  the  kalen- 
dar,  that  is  to  fay,  eleven  days  fooner  than  the  re- 
"  fpective  days  whereon  the  fame  were  then  holden  or 

«  kept? 

By  the  fourth  feet  ion  of  the  fame  ftatute  it  is 
enacted  : 

"  That 
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"  That  the  holding  and  keeping  of  all  markets ', 
"  fairs,  and  maris,  which  are  either  fixed  to  certain 
"  nominal  days  of  the  month,  or  depending  on  the 
"  beginning,  or  any  certain  day  of  any  month, 
"  and  all  courts  incident  to,  or  belonging  to,  or  ufually 
"  holden  or  kept  with,  any  fucK fairs  or  marts,  fixed 
"  to  fuch  certain  times  as  a  ;  I,  mall  not  be 

"  continued  upon  the  fame  nominal  d  ys  of  the 
(C  month,  or  according  to  fuch  nominal  days,  but 
"  upon,  or  according  to  the  fame  natural  days,  [108] 
"  upon  or  according  to  which  they  mould  have 
"  been  holden  in  cafe  this  act  had  not  been  made, 
"  that  is  to  lay,  eleven  days  later  than  the  lame 
"  would  have  happened  according  to  the  nominal 
iC  days  of  the  new  fupputation  of  time." 

The  counfel  for  Walter  and  Browne  contended, 

That  the  court  in  o^ieftion,  was  a  court  ufually 
/widen  with  a  fair,  and  therefore  within  the  excep- 
tion of  feclion  1,  and  the  prcvifion  of  feclion  4, 
and  to  be  hold.cn  on  the  fame  natural  day  as  for- 
merly ;  i.  e.  according  to  the  old  ftyle.  That  this 
was  evident  from  the  conftant  practice  fince  the 
change  of  the  ftyle,  and  the  general  fenfe  of  the 
place,  and  from  the  fte ward's  book. 

That  if  it  were  not  fo,  yet  the  holding  it  laft 
year  according  to  the  new  ftyle,  for  the  fir  ft  time, 
immediately  on  the  eve  of  the  election,  contrary 
to  the  ufage  ever  fince  the  ftatute  of  the  24  of 
Geo.  II.  without  any  notice  being  given  of  fuch 
an  intended  innovation,  till  the  precept  for  the  [109] 
election  came  to   the  borough,  coupled  with  the 

declaration 
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declaration  of  Medlycot,  which  had  been  proved 
by  one  of  the  witnefles  (i),  (hewed  that  the  inten- 
tion of  holding  it  then  was  occafional,  and  evidently 
only  taken  up  on  account  of  the  diffolution  of  the 
parliament,  which  brought  on  the  election  before 
Mr.  Medlycot's  two  fub-bailifTs  could  have  come 
into  office,  if  he  had  waited  till  the  ufual  time  ; 
confequently,  that,  on  this  ground,  the  appoint- 
ment of  Newton  and  Peckham  was  fraudulent  and 
void. 

That,  if  they  were  legally  appointed,  flill  the 
former  fub-bailirTs,  being  the  returning  officers  at 
the  time  when  the  precept  was  delivered,  and  one 
of  them  having  received,  and  given  his  receipt  for 
it,  they  were  the  only  perfons  competent  to  make 
the  return,  according  to  the  7th  and  8th  of  Will. 
III.  cap.  25.  §  1.  (A.)  But — 

That,  if  the  queftion  came  to  be  between  the 
returns  made  by  Baunton  and  Oliver,  it  was  clear 
[no]  that  Oliver,  by  accepting  the  office  of  conftable, 
at  the  court-leet  holden  on  the  4th  of  October, 
had  abdicated  his  former  office,  and  could  not 
afterwards  pretend  to  exercife  it.  That  the  prin- 
ciples of  a  much  more  remarkable  inflance  of  ab- 
dication were  in  every  refpect  applicable  to  this 
cafe.  That  Baunton,  therefore,  was  the  only  fub- 
bailifT  in  the  borough  at  the  time  of  the  election, 
and  the  power  of  making  the  return  folely  in  him, 
according  to  the  refolution  of  the  Houfe  of  1747 
(z),  in  the  fame  manner  as  if  Oliver  had  been  dead, 
or  had  left  the  place. 

(1)  Supra,  p.  102.  (2)  Supra,  p.  99. 

The 
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The  Counfel  for  Luttrel  and  Wolfeley  argued, 
That  though  it  did  appear  that  the  Michaelmas 
court -leet  had  ufually  been  holden  on  the  Tuefday 
after  Sherborne  or  Pack-Monday  fair,  yet  that  was 
merely  accidental,  becaufe  it  happens  that  the  firft 
Tuefday  in  October  muft  of  neceffity  be  the  day 
immediately  following  the  firft  Monday  after  Mi- 
chaelmas. That  the  entries,  in  the  minute  or 
memorandum-book  of  the  fteward,  prove  only  [in] 
that  he  aflifted  his  memory  in  recollecting  the  time 
of  holding  the  court,  by  referring  it  to  Pack-Mon- 
day. That  it  was  natural,  from  this  accidental  con- 
nection between  the  two  days,  for  the  people  of 
Milnborne  Port  to  call  the  court-day  Pack  Tuef- 
day. That  if  they  had  any  necejfary  connection,  it 
would  have  appeared  by  entries  in  the  court-books 
in  fome  fuch  terms  as  thefe,  "  At  a  court  holden  on 
"  the  firji  Tuefday  after  Pack- Monday,  or  Sherborne 
"  fair-"  but  that  no  fuch  entry  is  to  be  found. 
That  there  can  be  no  reafonable  dependency  or 
relation  between  a  court-leet  holden  at  Milborne 
Port,  in  the  county  of  Somerfet,  and  a  fair  holden 
at  three  miles  diftance,  in  the  county  of  Dorfet. 
That  if  the  lord  of  the  manor  were  to  forfeit  that 
fair,  it  would  be  abfurd  to  fuppofe,  that  this 
ihould  work  a  forfeiture  of  the  court-leet,  yet  that 
muft  be  the  coniequence,  if  the  only  legal  com- 
putation of  the  day  for  holding  it,  muft  be  taken 
from  the  day  on  which  the  fair  is  kept.  That  it 
is  evident  that  the  exception  of  fection  i,  and  the  [112] 
provifion  of  fection  4,  of  the  ftatute,  only  mean 
Vol.  I,  G  courts 
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courts  of  pic-powdcr,  or  other  courts  of  that  fort, 
neceflarily  depending  on  fairs. 

That,  as  to  the  fuppofed  occafionality  of  the 

court  for  appointing  Newton  and  Peckham,  there 
was  no  foundation  for  iuch  an  objection.  That 
the  Committee  would  not  give  any  credit  to  the 
teftimony  of  John  Ames;  and,  if  the  ftatute  of 
Geo.  II.  had  been  hitherto  mifunderftood  at  Mil- 
borne  Port,  it  was  proper  to  fet  right  the  error  as 
foon  as  it  was  difcovered  \  and  that  it  had  never 
been  the  cuftom  to  give  any  previous  notice  of  the 
holding  of  the  court, 

({j^»  This  was  proved  by  the  witnefles.  It  only 
appeared  that  a  common  warrant  ufed  to  be  fent  to 
the  bailiff  to  fummon  a  jury.) 

That  it  could  never  be  the  meaning  of  the  fta- 
tute of  the  7th  and  8th  Will.  III.  if  the  precept 
was  delivered  to  the  returning  officer  of  any  bo- 
rough, and  he  mould  go  out  of  office,  and  another 
be  appointed  legally,  between  that  and  the  time  of 
the  election,  that  the  new  officer  mould  not  exe- 
cute the  precept.  That  he  is,  in  the  eye  of  the 
law,  the  fame  officer  with  the  former,  and  the  fta- 
tute only  meant,  in  order  to  prevent  litigation  and 
delay  at  an  election,  to  fix  who  was  to  execute  the 
precept,  when  there,  mould  be  different  perfons 
claiming  to  be  returning  officers  at  the  fame  time, 
under  different  titles.  That,  fince  the  ftatute  of 
Will.  III.  there  have  been  many  inftances  of  pre- 
cepts received  by  one  returning  officer,  and  exe- 
cuted by  his  fucceffor,  and  the   legality  of  iuch 

execution 
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execution  lias  never  been  difputed,  even  when  the 
election  has  been  controverted.  (B.) 

That  it  did  not  appear,  that  the  office  of  con- 
fhable  and  that  of  fub-bailiffare  incompatible. 

(&3»  The  witneflcs  only  fwore,  that  they  had 
never  known  any  inflance  of  the  fame  perfon  hold- 
ing both  at  the  lame  time.) 

Bat  that  if  they  are,  ftill  if  the  court  was  ille- 
gal,   the  appointment   of  Oliver  to  be  conftable 
was  equally  void  with  the  appointment  of  the  two    [114] 
new  fub-bailiffs,  and,  therefore,  iuch  void  appoint- 
ment did  not  divefl  him  of  his  office  of  fub-bailiff. 

That  Oliver  did  not  abdicate  that  office ;  he 
only  acted  as  one  doubtful  of  the  law,  concerning 
the  legal  time  of  holding  the  court  ;  and,  in  the 
uncertainty  of  this  point,  continued  in  the  exer- 
cife  of  his  former  office,  by  taking  the  poll  at  the 
election.  That  when  the  jury  had  chofen  him 
conftable,  if  he  had  rcfufed  to  be  fworn,  he  was 
liable  to  be  indicted,  fined,  or  amerced.  That 
Oliver,  therefore,  if  Newton  and  Peckham  were  not 
legally  appointed,  was  as  much  a  returning  officer 
as  Baunton  was.  That  he  joined  in  the  notice  for 
the  election  with  Baunton,  took  a  poll,  and  made 
a  return.  His  return,  therefore,  was  equally  valid 
with  that  of  Baunton. 

The  counfel  for  Walter  and  Browne,  in  reply, 
infilled, 

That  there  was  nothing  abfurd  in  fuppofing  an 
original  connection  between  Sherborne  fair,  and 
the  court-leet  at  Milborne  Port,  although  the  two 
places  are  fituated  in  different  counties.     That,  in    [115] 

c  a  former 
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former  times,  die  grants  of  the  crown  tried  to  ex-* 
lend  very  commonly  into  different  counties,  and 
the  fair  and  court  at  jfrrft  might  have  made  part  of 
the  fame  grant. 

That  it  fe  not  true,  that  if  a  fair  were  forfeited* 
a  court  ujnally  holden  with  it^  but  belonging  to 
another  perfon,  would  be  fo  likewife.  That  the 
forfeiture  of  one  perfon  could  not  affect  the  right 
and  property  of  another.  That  the  old  prefcriptive 
day  for  holding- the  fair  would  ftill  continue  to  be 
the  guide  for  fixing  the  prefcriptive  day  for  the 
court-leet.  That  prefcriptive  rights  aie  of  too 
high  a  nature  to  be  loft  by  the  alteration  of  a  fuh- 
ject  with  which  they  are  collaterally  connected.- 
That  this  is  proved  by  the  following  inftance^ 
there  is  a  ftatute  of  Hen.  VI.  (i)  which  enacts, 
that  all  fairs  and  markets  holden  on  certain  feafls, 
or  on  Sundays,  mall  ceafe,  on  pain  of  forfeiture  - 
of  the  goods  expofed  to  fale,  to  the  lord  of  the 
franchife,  or  liberty,  yet  long  afterwards,  in  the 
reign  of  queen  Elizabeth,  it  was  determined,  that 
[116}  a  man,  in  pleading,  might  prefcribe  to  a  fair  to  be 
holden  on  a  Sunday  (2),  (C.) 

But  that,  if  the  court  in  queftion  fh-ould  not  be 
confidered,  by  the  Committee,  tabe  withha  the  mean-* 
ing  of  the  fourth  fection  of  the  fcatute  of  Geo.  II.  yet 
it  could  not  be  brought  within  the  provifion  of  the 
firil  fection,  for,  by  that  fection,  the  new  days  for 
holding  the  courts  there  mentioned,  muft  be  ele- 

(1)  27  Hen.  VT.  cap.  5.   §  1. 
.  (2)  Cro»  Eliz.p.  485.  Comyns  v,  Boyer. 

vea 
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ven  clays  fooner  than   the  former  days,  on  which 
they  ufed   to   be    holden,  and    the  firft    Tueiday 
of  October,  new  ftyle,  will    fometimes   be   more, 
and  fometimes  lefs,  than  eleven  days  fooner  than 
the  firft  Tuefday  of  the  lame  month,  old   ftyle  : 
That,  for  in  (lance,  in  the  laft  year,   1774,  the  firft 
Tuefday   of  October,   new   ftyle,  was   the    fourth 
day  of  the  month,  new  ftyle,  and  the  firft  Tuef- 
day, old  ftyle,  was  the  eighteenth  of  the  month, 
new  ftyle;  that  is,  at  a  fortnight's  interval-     That 
the  court-leet,  therefore,   at  which    Newton   and 
Peckham  were  appointed,  was  a  fortnight  fooner 
than  the  day  on  which  it  would  have  been  holden, 
if  there  had  been  no  change  of  the  ftyle,  and,  con-    [117] 
fequcntly,  not  according   to   the  provifion  of  the 
ftatute.     That,   at  moft,  this  was  a  cajus  omifl'us, 
not  provided  for  by  the  ftatute,  and  the  court  mult 
be  holden  on  the  old  prefcriptiye  day,  without  any 
reference  to  the  alteration  of  the  ftyle.  (D). 

That,  as  to  Olivers  return.,  it  was  undoubtedly 
bad;  and,  if  the  Committee  were  to  put  that  of 
Baunton  on  the  fame  footing  with  it,  they  muft 
hold  them  to  be  both  void. 

The  Committee  having  cleared  the  court,  de- 
liberated among  themfelves;  and  the  counfel  being 
again  called  in,  the  Chairman  acquainted  them, 
that  the  Committee  had  refolved, 

w  That  the  return  made  by  John  Newton,  jun. 
"  and  John  Peckham,  of  Mr.  Luttrel  and  Mr. 
"  Wolleley,  was  an  illegal  return. 

g  3  V  And 


117  CASK    I. 

"  And  that  the  other  two  returns  appeared  to 
"  the  Committee  to  be   fo  complicated  together, 
that  they  thought  it   their  duty  to  go  upon  the 
merits  of  the  election,  without  previously  decid- 
ing between  them." 
[118]  The  counfel  for  Walter  and  Browne  now  went 

into  the  whole  that  remained  of  their  cafe,  viz. 
The  majority  of  legal  votes. 
The  bribery  by  Luttrel  and  Wolfeley,  or  their 
agents  ( 1 )  : 

And,  LuttrePs  ineligibility. 

The  numbers  on  Baunton's  poll  flood  as  fol- 
lows : 

For  Walter  and  Browne       -    -  .     -     62 

For  Luttrel  and  Wolfeley    -     -  -     -     58 

Majority  for  Walter  and  Browne       -     -     4 

On  Oliver's  poll,  the  numbers  were ; 
For  Luttrel  and  Wolfeley     -     -     -     -     86 
For  Walter  and  Browne  -----     37 

Majority  for  Luttrel  and  Wolfeley       -     49 

They  propofed  to  add  5  to  Walter  and  Browned 
vote's  on  Baunton's  poll : 

And  to  take  off  1 1  (2)  from  the  votes  for  Lut-» 
trel  and  Wolfeley, 

(1)  Vide  infra,  Cafe  of  St.  flated  to  be  10,  but  then  the 
Jves,  Note  (B).  numbers  on  the  two  corrected 

(2)  In  the  minutes  this  is    polls  would  not  correfpood. 

Thq 
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The  numbers  then  would  Hand  thus, 
For  Walter  and  Browne       -     -     -     -     67 
For  Luttrel  and  Wolfeley    -     -     -     -     47 

Majority  for  Walter  and  Browne    -     -     20 

In  like  manner,  they  propofed  to  add  30  for 
Walter  and  Browne  on  Oliver's  poll; 

And  to  take  off  39  from  the  votes  for  Luttrel 
r.nd  Wolfeley.  The  numbers  then  would  corre- 
fpond  with  the  other  poll. 

They  contended,  that  there  are  nine  common- 
alty ftewards,  who  are  entitled  to  vote  under  the 
laft  determination  of  the  Houfe. 

The  other  voters  rejected  by  Oliver,  and  which 
they  meant  to  re-cftabJim,  had  been  refuted  as 
fraudulent  inhabitants,  or  fraudulently  rated. 

And  the  votes  for  Luttrel  and  Wolfeley  whom 
they  meant  to  ftrike  off  from  both  polls,  were  00- 
jeeted  to  on  the  (lime  grounds. 

They  alio  objected  to  one  of  Luttrel  and  Wolfe- 
ley's  voters  as  lying  under  a  conviction  of  felony. 

Having  gone  through  their  evidence  concern-  [120] 
ing  the  votes  which  they  meant  to  add  to,  or 
ftrike  off  from,  the  two  polls,  they  proceeded  to 
produce  evidence  on  the  head  of  bribery;  and  to 
flicw  that  Luttrel  held  a  difqualifying  office. 
When  they  had  fi milled,  and  fummed  up  their 
evidence ; 

The  counfel  on  the  other  fide  went  firft  upon 
their  objections  to  the  voters  claiming  as  com- 
monalty fUwards. 

g  4,  They 
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They  next  objected  to  23  votes  received  by 
Baunton  for  Walter  and  Browne,  5  of  wincii  were 
alfo  admitted  by  Oliver. 

Then  they  endeavoured  to  fupport  the  votes 
which  had  been  objected  to  on  the  other  fide. 

5^  In  order  to  make  the  numbers  on  the  •  vvo 
polJs  correfpond,  after  their  propofed  alterations, 
we  muft  fuppofe  that  they  allowed  7  of  the  votes 
for  Walter  and  Browne  on  Baunton's  poll,  which 
were  not  admitted  by  Oliver.  If  lb,  by  their  cal- 
culation, the  numbers  ought  to  have  been, 

[121]  For  Luttrel  and  Wolfeley     -     -     -     -     86 

For  Walter  and  Browne       -      -     -     -     39 

Majority  for  Luttrel  and  Wolfeley      -     47 

After  this,  they  proceeded  to  remove  the  impu- 
tation of  bribery  from  Luttrel  and  Wolfeley,  and 
to  fix  bribery  on  the  other  two  candidates. 

Laftly,  they  anfwered  the  objections  to  Luttrel's 
eligibility ;  and  after  they  had  fummed  up  their 
cafe, 

The  counfel  on  the  other  fide  replied. 

On  the  queftion  concerning  the  commonalty 
ftewards,  the  facts,  and  the  arguments  on  both 
fides,  were  as  follows  : 

On  the  part  of  Walter  and  Browne,  a  book  was 
produced,  by  the  Rev.  Mr.  John  Taylor,  curate 
of  Milborne  Port,  and  one  of  the  commonalty 
ftewards,  containing  the  accounts  of  the  com- 
monalty ftewards  concerning  the  management  of 
their  eftates,  their  rents,  difburfements,  and  the 
*  elections 
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elections  to  fill  up  vacancies.  The  book  com- 
menced in  1762.  He  knew  of  no  other  book  of 
apriordate.  By  feveral  entries  in  this  book,  it  [122] 
appeared,  that  there  were  nine  perfons  defcribed 
as  commonalty  ftewards.  That  when  one  died,  or 
refigned,  another  was  elected  in  his  (lead,  and  the 
entry  of  the  election  ilgncd,  fometimes  by  five, 
fometimes  by  feven  perfons,  fly  ling  themfelves 
Jlczvards.  The  two  who  are  appointed  annually, 
are  in  this  book  denominated  pref  ding  ftewards. 
The  whole  are,  fometimes  called  the  Homage ',  and 
feven  of  them  AJJiJlants,  in  contradiction  to  the  two 
prefiding  ftewards. 

By  the  Journals,  8  Dec.  1702,  in  the  cafe  when 
the  laft  determination  of  the  Houie  was  made,  it 
appears,  that  one  party  contended,  that  the  right 
of  election  was  "  In  the  inhabitants  paying  a 
"  yearly  rent  to  the  queen-dowager,  and  not  re- 
"  ceiving  alms,"  and,  that  the  other  alledged, 
that  it  was  "  In  the  nine  capital  bailiffs,  their  two 
"  deputies,  in  the  nine  commonalty  ftewards,  and 
"  in  the  inhabitants  paying  fcot  and  lot."- — The 
former  does  not  feem  to  have  denied  the  number 
pf  commonalty  ftewards  to  be  nine,  or  to  have  [123] 
given  any  evidence  to  contradict  it. 

William  Burgler,  aged  62,  who  had  lived  the 
principal  part  of  that  time  at  Milborne  Port,  and 
John  Noakes,  aged  61,  who  had  been  born,  and 
had  always  lived  there,  fwore  that  they  always  un- 
derftood  that  the  nine  had  a  right  of  voting,  and 
had  voted)  and  the  former  faid  they  voted  whe- 
ther 
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thcr  they  were   inhabit  >r  not.     That,  when 

the  two  fub-baili  .  in  different   interefts,   he 

had   known    tl  reje&ed  by  one  of  them,  but 

nev  iv 

On  the  other  fide,  they  read  the  entry  in  the 
Journals  of  i4March  164^-,  containing  the  report  of 
the  Committee  of  privileges  and  elections,  on  the 
controverted  election  between  Medlycot  and  French, 
by  which  it  appears,  that  fome  of  the  feven  claim- 
ing to  be  commonalty  Rewards,  and  to  vote,  hav- 
ing been  rejected,  and  Mr.  French,  in  whofe  intereft 
they  were,  having  petitioned,  the  old  books  were 
examined,  and,  it  appearing,  that  they  were  there 
[124]  denominated  the  ABftants9  or  the  Homage,  parole 
evidence  was  offered  to  prove  them  commonalty 
ftewards,  but  was  rejected  by  the  Committee  (1.) 

They  then  produced  two  returns,  one  of  1681, 
the  other  of  1695,  to  each  of  which  there  were  the 
names  of  tv/o  perfons  deiigned  as  commonalty  fte- 
wards,  and  enh  two;  and  aifo  certain  leafes  granted 
by  the  two,  called,  by  them,  the  only  commonalty 
ftewards,  without  the  concurrence  of  the  other 
feven. 

The  couniel  for  Walter  and  Browne  argued 
thus: 

It  is  very  clear,  from  the  ftate  of  the  cafe  in 
1702,  as  it  has  been  cited  from  the  Journals,  that 
the  Houfe  mud  have  referred  to  the  number  of 
commonalty  Rewards  dated  by  the  one  party,"  and 

(l)  Jo  urn.  vol.  xxv.  p.  790.  col.  1, 

not 
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not  controverted  by  the  other,  in  the  determina- 
tion of  the  right  of  election;  for,  the  right  being 
alledged  to  be  in  nine  capital  bailiffs,  and  in  nine 
commonalty  Rewards,  &c.  the  Houie  decided  it  to 
be,  in  the  capital  bailiffs,  and  in  the  commonalty 
Rewards,  &c.  without  defining  the  number  of  LI25J 
either.  Thole  general  words  are  allowed  to  relate 
to  the  number  of  nine  capital  bailiffs ;  why  mould 
they  not  alio,  in  the  cafe  of  the  commonalty  Rew- 
ards, relate  to  the  fame  ipecified  number? 

The  general  reputation  in  the  place,  and  the  en- 
tries in  the  book  produced  by  Mr.  Taylor,  prove, 
that  all  the  nine  are  equally  entitled  to  vote  as  com- 
monalty Rewards. 

On  the  other  fide,  they  relied  on  the  evidence 
they  had  produced. — They  laid: 

It  is  pretty  evident  that  the  book,  beginning  in 
1762,  has  been  contrived  on  purpofe  to  eRablifh 
the  right  of  all  the  nine,  and  there  is  no  other  way 
of  accounting  for  the  lofs  of  all  the  books  antece- 
dent to  that  date,  but  by  fuppofing  them  fecreted 
or  deftroyed,  that  they  might  not  be  evidence 
againfl  it. 

On  the  queRion  of  the  rates,  it  appeared,  that, 
ever  fince  the  year  1772,  there  had  been  great 
ftruggles,  between  Mr.  Medlycot  and  Mr.  Walter, 
about  the  appointment  of  overfeers  of  the  poor. 
Several  of  the  appointments  had  been  quafhed  by  [126] 
the  court  of  King's  Bench,  and  two,  of  two  fets  of 
overfeers,  which  had  been  made  by  the  different 

parties 
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parties  at  the  fame  time,  viz.  Eaftcr  1774,  were 
then  before  that  court. 

(^  They  were  afterwards  quafhec],  28  January, 
1775,  pending  the  fitting  of  this  Committee.) 

Upon  thefe  facts,  the  Committee  propofed,  that 
the  following  queftion  fliould  be  argued  by  the 
counfel,  viz. 

"  Whether  perfons  rateable,  and  having  paid  to 
<f  the  rate,  though  that  rate  were  made  and  col- 
"  lecled  by  officers  illegal,  or  doubtful,  may  vote 
"  as  inhabitants  paying  fcot  and  lot." 

The  counfel  for  Walter  and  Browne  contende4 
that  they  may. 

They  faid,  that  fcot  and  lot  exifced  long  before 
overfeers  of  the  poor,  or  poor-rates  were  known  to 
the  law  of  England,  (which  is  only  fince  the  fta- 
tute  (1)  of  the  43d  year  of  Queen  Elizabeth)  $ 
[127]  an<3  for  this  they  appealed  to  the  definitions  in 
Spelman's  GlofTary  (2).  That  the  defcription 
therefore  of  perfons  paying  fcot  and  lot  could  not 
depend  on  the  regular  appointment  of  officers  ac- 
cording to  the  rules  laid  down  by  that  flatute. 
That  the  poor-rate  indeed  was  in  common  cafes 
very  properly  taken  to  be  the  rule  for  difcover- 
ing  who  are  to  be  confidered  as  perfons  pay- 
ing fcot  and  lot;  but  that  the  right  of  fuch 
perfons  to  vote  is  lo  far  from  being  created  by  the 
poor-rate,  that  it  is  neither  neceffarily  connected 
with,  nor  alterable  by  it.  (E.) 


(1)  43  Eliz.  cap.  2.  (2)  Titles  Scot  and  Lot. 

But 
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But,  as  to  rates  made  by  illegal  overfeers,  they 
argued,  that  the  overfeer  is  a  mere  inftrument ;  and, 
therefore,  any  minijlerial  act  done  by  him  (hall  not 
be  avoided,  becaufe  the  title,  which  he  had  to  the 
office,  was  bad.  That,  on  this  principle,  ad- 
miflions  on  furrenders,  made  by  a  lord  of  the 
manor,  continue  to  be  good,  though  he  himfclf 
be  afterwards  oufted,  on  a  defect  in  his  title  exifi> 
ing  previous  to  iuchadmiflions,  whereas  immediate  [128] 
grants  made  by  him  are  void.  That.,  in  like  manner, 
admidions  of  burgefTes,  in  boroughs,  by  illegal 
mayors,  or  aldermen,  are  good,  where  the  burgefTes 
were  admitted  under  a  precedent  title,  but  they 
are  void  where  the  admiffions  were  on  election;  the 
mayor  or  aldermen  acting,  in  the  fir  ft  cafe,  merely 
in  a  minifterial  capacity ;  in  the  fecond,  as  volun- 
tary electors. 

The  counfel  for  Luttrel  and  Wolfeley  took  a 
diftinction  on  the  word  "doubtful"  in  the  quef- 
tion,  as  propofed  by  the  Committee,  If  it  meant 
to  refer  to  inftances  where  there  had  been  but  one 
rate,  and  one  fet  of  overfeers,  though,  perhaps,  the 
appointment  and  rate  might  be  afterwards  quef- 
tioned,and  fet  afide,  there  they  thought  the  votes 
would  be  good,  but  not,  as  in  the  prcfent  cafe, 
where  the  appointment  and  rate  were,  at  the  time 
of  making  them,  difputcd,  and  oppofed  by  another 
appointment  and  another  rate.  In  fuch  cafe  they 
faid  they  conceived,  that,  upon  the  queftion  of 
the  legality  being  judicially  determined,  the  rate 
made  by  the  illegal  overfeers  being  bad,  the  money  [1291. 
would  be  recoverable  by  thole  who  had  paid  under 

that 
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that  rate,  and  they  would  be  in  the  fame  fituation 
as  if  they  never  had  been  rated  or  had  paid. 

They  denied,  that  parifh  officers  were  mere  in- 
ftruments  acting  minifies  idly  in  making  the  rates. 

And  they  aliedged,  that  the  relation  now  be- 
tween fcot  and  lot,  and  the  poor-rate  is  fuch,  that, 
if  there  were  no  rate,  there  would  be  no  fcot  and 
lot,  becauie  there  would  be  no  parifh  expences  to 
be  borne. 

The  Committee,  after  clearing  the  court,  and 
deliberating  on  the  queflion, 

Refolved,  That  peffons  rateable,  and  "  having 
"  paid  to  the  rate,  though  that  rate  be  made  by  ofli- 
"  cers  illegal,  or  doubtful,  have  a  right  to  vote  as 
' '  inhabitants  paying  fcot  and  lot.  ( F . ) ' ' 

And  they  directed  the  counted  to  confine  them- 
felves  in  their  evidence  (concerning  the  particular 
votes  objected  to  on  this  head)  to  their  rateability, 
without  entering  into  the  legality  of  the  appoint- 
ment of  the  overieers. 
[130]  This  point  of  law  being  decided  by  the  Com- 
mittee, the  difcuflion  of  each  particular  vote  be- 
came in  a  manner  a  diftinct  caufe,  turning  merely 
on  the  matter  of  fact.  For  the  reafons  therefore 
given  in  the  Introduction  (1),  I  have  omitted  all 
that  part  of  the  cafe,  as  well  as  what  concerned  the 
bribery  of  the  parties,  or  their  agents,  as  there  was 
no  queflion  of  law  on  that  fubject.  On  this  occa- 
fion,  and  in  the  iucceeding  cafes  when  the  circum- 
ftances  happen  to  be  fimilaf,  I  defire  to  adopt  the 

(1)   Sxf>ra,  p.  41* 

'    '    '  words 
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words  of  the  Committee  of  privileges  and  elections* 
in  the  Cafe  of  Coventry,  24  Feb.  170I,  where 
they  fay,  in  their  report  to  the  Houfc,  "  That  the 
u  evidence  relating  to  the  difqualifying  and  jufti- 
"  fying  of  voters  being  very  particular,  it  is  con- 
"  ceived  more  proper  to  refer  to  the  minutes  taken 
<c  at  the  Committee,  than  to  tranferibe  the  fame, 
<f  and  make  a  long  report,  which,  after  the  detcr- 
"  mination  of  the  election,  can  be  of  no  ufe  (i)-" 

With  regard  to  the  perfon  objected  to,  as  under 
a  conviction  of  felony  (one  James  Hilcox,)  a  copy     [131] 
of  the  conviction  was  produced  by  a  witnefs,  who 
had  compared   it   with   the  original ;  and  another 
fwore  to  his  identity. 

It  was  contended,  on  the  part  of  Luttrel  and 
Wolfeley,  that  a  perfon  in  this  fituation  may  vote 
for  a  member  of  Parliament. 

On  the  head  of  Mr.  Luttrel's  ineligibility,  it 
appeared  from  the  evidence  of  Mr.  Charles  Hart- 
ford, the  perfon  who  executes  the  office,  he  was 
fuppofed  to  hold,  as  deputy,  that  it  is  the  place  of 
Cuftomer  inwards  in  the  Port  of  Briftol.  That  it 
Hands  in  the  name  of  one  Mr.  Smith,  who  refides 
in  Ireland  ;  and  the  accounts  arc  always  made  out 
in  his  name.  He  faid,  he  paid  the  profits  (amount- 
ing to  between  three  and  four  hundred  pounds  a 
year)  to  Luttrel,  confidering  him  as  agent  for 
Smith.  That  he  had  feen  a  power  of  attorney  from 
Smith  to  Luttrel,  authorizing  him  to  appoint  a 
deputy  for  him,  and  that  he  had  received  a  depu- 

(1)  Journ,  vol* xvl.  p.  763,  col.  x. 

m ) 
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tation    from    Luttrcl  as  attorney   for  Smith*  but 
that,  afterwards,  that  deputation  being  found  to 

t^2]  be  improper,  he  had  deftroyed  it,  and  had  received  , 
his  deputation  (which  was  produced  and  read)  di- 
rectly from  Smith.  That  he  thought,  from  this 
tranfacYion,  that  there  was  fuch  a  connection  be- 
tween Smith  and  Luttrcl,  as  made  it  fafe  for  him 
to  pay  the  money  to  Luttfel;  but  that  he  had 
never  confidered  whether  the  payments  he  had 
made  to  Luttrel  were  ftriftly  legal,  and  he  thought 
that,  if  Smith  were  to  die,  he  would  be  liable  "to 
pay  the  arrears  of  the  profits  to  his  executors.  He 
faid  he  was  appointed  by  Mr.  Luttrel's  intereft. 

On  the  part  of  Walter  and  Browrne  it  was  con- 
tended, 

That  Smith's  holding  the  office  was  merely 
colourable.  That  Luttrel  received  the  profits,  and 
was,  in  fubftance,  the  perfon  who  pofieficd  che 
office,  and  that  he  was  thereby  incapable  of  being 
elected  fince  the  ftatute  of  the  12th  and  13th  of 
William  III.  (G.)  CO- 

On  the  other  fide  they  argued, 

That,  fuppofing  Mr.  Luttrel  to  be  pofTefTed  of 
LI33l  the  office,  yet  he  was  capable  of  being  eleRed,  and 
if  he  were  to  refign,  after  the  election,  might  ft  and 
vote.  That  there  is  a  clear  difference  between  the 
itatutes  of  the  12th  and  13th  of  William  III.  and 
the  6th  of  Anne  (2).  That  (G.)  by  the  latter, 
perfons  holding  the  offices  which  are  there  fpecified, 
are  not  only  declared   to  be  incapable  of  fitting, 

v  (1)  Car.  10.    §  89,  90,  (2)  Cap.  7.    §  25.  29. 

but 
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but  of  being  defied,  and,  if  they  are  ele&ed,  the 
election  is  made  void  ;  but,  in  the  flatute  of  Wil- 
liam, there  is  no  claufc  to  make  a  perfon  holding 
a  place  in  the  cufloms,  incapable  of  being  defied, 
or  the  election  of  him  void.  Accordingly,  they 
faid,  that,  in  the  cafe  of  Sir  Richard  Allin,  who, 
having  an  office  in  the  cuftoms  when  he  was  chofen 
for  Dunwich,  had  furrcndercd  it  before  he  took 
his  feat,  the  Houfe,  9  Feb.  170^-,  refolved,  that  he 
(hould  be  admitted  to  take  his  feat  (1)  (H.) 

But  they  faid,  it  was  unneceffary  for  them  to 
urge  this  point,  as  no  evidence  had  been  given  to 
fhew  that  Mr.  Luttrcl  had  any  beneficial  interell 
in  the  place. 

The  following  queftions  of  evidence  arofe  in  the     [134] 
courfe  of  the  caufe. 

When  John  Ames  was  called  to  prove  the  de- 
clarations of  Medlycot  concerning  the  return  (2), 
his  evidence  on  that  head  was  objected  to. 

It  was  contended,  that  Medlycot  was  not  a 
party  to  the  petition,  and  that  his  declarations 
could  not  affed:  the  caufe  of  Luttrel  and  Wolfe- 
ley. 

The  other  fide  alledged,  that  he  was  avowedly 
the  perfon  on  whole  interell  they  flood,  and  was 
to  beconfidered  as  an  agent  for  them. 

The  court  was  cleared,  and  the  Committee,  after 
deliberation, 

Refolved,  to  admit  the  evidence. 

(l)    Journ.  vol.  xvi.  p.  98.        (2)  Supra,  p.  102. 
col.  2.  and  p.  99.  col.  1. 

Vol.  I  H  Mr, 
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Mr.  Medlycot  was  propofed  to  be  called,  to 
contradict  the  teftimony  of  Ames,  but  being  ob- 
jected to,  after  argument,  and  clearing  the  court, 
the  Committee 

Refolved,  that  his  evidence  fhould  not  be  re- 
ceived. 

One  of  the  prefiding  commonalty  ftewards  (the 
[135]     Rev.  Mr.  Taylor)  being  afked  a  queftion  touching 
the  right  of  the  nine  commonalty  ftewards  to  vote, 
this  was  objected  to ; 

And  the  queftion  waved;  he  having  a  contin- 
gent intereft  to  maintain  their  right  of  voting. 

John  Coxe  Hippefley,  Efq.  barrifter,  being 
called  on  the  fubject  of  Mr.  Luttrel's  office,  re- 
fufed  to  anfwer  any  queftions  which  might  affect 
him,  as  he  had  conftantly  acted  as  his  confidential 
advifer  and  counfel. 

The  Committee  took  feveral  days  to  confider  of 
the  merits  of  this  election,  after  the  counfel  had 
clofed  their  evidence  and  arguments. 

On  Friday,  the  10th  of  February,  their  Chair- 
man informed  the  Houfe,  "  That  the  Committee 
**  had  determined^ 

H  That  Edward  Walter,  Efq.  is  not  duly  elected 
"  a  burgefs  to  ferve  in  this  prefent  Parliament  for 
"  the  borough  of  Milborne  Port  in  the  county  of 
"  Somerfet. 

"  That  Ifaac  Hawkins  Browne,  Efq.  is  not  duly 
I1  S^j    "  elected  a  burgefs  to  ferve  in  this  prefent  Parlia- 
"  ment  for  the  faid  borough. 

"  That  the  Hon.  Temple  Luttrel  is  duly  return- 

«  ed 
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u  ed  a  burgefs,  to  ferve  in  this  prefent  Parliament 
"  for  the  borough  of  Milborne  Port  in  the  county 
"  of  Somerfet,  by  the  return  executed  by  Elias 
"  Oliver. 

"  That  Charles  Wolfeley,  Efq.  is  duly  returned 
<c  a  burgefs  to  ferve  in  this  prefent  Parliament  for 
"  the  faid  borough,  by  the  return  executed  by  the 
"  faid  Elias  Oliver. 

"  That  the  Hon.  Temple  Luttrel  is  duly  elected 
"  a  burgefs  to  ferve  in  this  prefent  Parliament 
"  for  the  borough  of  Milborne  Port  in  the  county 
cc  of  Somerfet. 

"  That  Charles  Wolfeley,  Efq.  is  duly  elected  a 
<s  burgefs  to  ferve  in  this  prefent  Parliament  for  the 
"  faid  borough  of  Milborne  Port  (I)." 

The  faid  determinations  were  ordered  to  be  en- 
tered in  the  Journals  of  the  Houfe,  and  the  deputy- 
clerk  of  the  crown  was  ordered  to  attend  immedi- 
ately, with  the  feveral  returns  for  this  borough : 

And  to  take  off  the  file  the  indenture  of  return,  [137] 
by  which  Edward  Walter,  Efq.  and  Ifaac  Hawkins 
Browne,  Efq.  were  returned  -,  and  alio  the  inden- 
ture of  return  executed  by  John  Newton  and  John 
Peckham,  by  which  the  Hon.  Temple  Luttrel  and 
Charles  Wolfeley,  Efq.  were  returned : 

Which  was  done  accordingly  ( 1 ). 

(1)  Votes,  10  Feb.  p.  204,  205. 
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Note       DAGE    109.  (A.)  7  and  8  Will.  III.  cap.  25.  §  1. 

(A.)  <c  ti^  0ffiCer  to  whom  the  writ  is  fent,  (hall,  by  him- 

u  felf,  or  agent,  deliver,  or  caufe  to  be  delivered,  the  pre- 
"  cept  to  the  proper  officer  of  every  borough,  town  cor- 
"  porate,  port,  or  place,  to  whom  the  execution  of  fuch 
"  precept  doth  belong  or  appertain,  and  to  no  other  perfon 
"  whatfoever,  and  fuch  officer  upon  the  back  of  the  fame 
"  precept,  (hall  indorfe  the  day  of  the  receipt  thereof,  in 
"  the  prefence  of  the  party  from  whom  he  reeceived  fuch 
li  precept,  and  fhall  forthwith  caufe  public  notice  to  be 
<c  given  of  the  time  and  place  of  election,  and  (hall  pro- 
<c  ceed  to  election  thereupon,  within  the  fpace  of  eight 
<c  days  next,  after  his  receipt  of  the  fame  precept,  and  give 
u  four  days  notice,  at  leaft,  of  the  day  appointed  for  the 
«  eleaion." 

Note  p#    1 2,  £B.)   I  have  heard  of   feveral  inftances  where 

*   ''        this  happened,  at  the  lafr.  general  election,  particularly  at 

Sudbury;  yet,  when  that  election  was  brought  before  a 

tI39J     Committee,  though   the   mifconducl:   of   the   officer  who 

made  the  return,  was  one  ground  of  the  petition,  it  was 

9  never 
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never  contended  that  he  was  not  the  perfon  who  ought  to 
have  had  the  execution  of  the  precept. 

P.  lib.  (C.)  Comyns  v.  Boyer,  Croke  Eliz.  p.  485. —  Note 
lt  The  defendant  in  his  plea,  alledgeth  the  prefcription  to  '^v 
"  be  to  hold  a  fair  there  every  year  upon  the  29th  of  Au- 
cc  guft,  and  he  doth  not  except  Sunday  as  it  ought  to  be. 
M  But  this  objection  was  not  allowed  for  a  fair,  holden 
"  upon  the  Sunday  is  well  enough  ;  although  by  the  ftatute 
u  (27  Hen.  VI.  cap.  5.  §  1.)  there  is  a  penalty  inflicted 
"  upon  the  party  that  fells  upon  that  day,  but  it  makes  it 
u  not  to  be  void.*' 

Nota.  The  ftatute  abfolutely  fays,  That  all  manner  of 
"  fairs  and  markets,  on  the  principal  feafts  therein  fpeci- 
<c  fied,  and  Sundays,  and  Good  Friday,  Jhall  ceafe^  on  pain 
"  of  forfeiture  of  the  goods  expofed  to  fale,  to  the  lord  of 
tc  the  frar.chife  or  liberty  5"  and  it  grants,  "  That  when 
"  there  was  no  other  day  to  hold  the  fair,  but  fuch  on 
"  which  it  was  now  prohibited,  it  may  be  holden,  by 
u  ftrength  of  the  old  grant,  within  three  days  next,  before 
"  or  after  the  faid  feafts,  giving  proper  notice  to  the  com- 
cl  mon  people.' *  The  four  Sundays  in  harveft  are  excepted 
from  the  prohibition  of  the  ftatute. 

P.  117.  (D.)  This  does  not  feem  to  be  conclufive.  The       Note 
true  meaning  of  the  firft  fcclion  feems  to  be  that,  where  a        *^'' 
court  was  holden  according  to  a  given  day,  before  the  fta-      rH0] 
tute,  it  (hall  now  be  holden  according  to  another  day,  eleven 
days  fooner,  i.  e.  according  to  the  fame  nominal  day  as  for- 
merly.    Thus  this  court  being  holden  according  to  the  firft 
of  October,  old  ftyle,  before  the  act,  would  now  be  holden 
according  to  the  fame  nominal  day,  viz.  the  firft  of  October, 
new  ftyle ;  that  is,  according  to  a  day,  eleven  days  previous 
to  the  day  according  to  which  it  was  formerly  holden. 

H  3  P.    127, 
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P.  127.  (E.)  What  it  is  to  pay  [cot  and  lot,  or,  to  pay 
foot,  and  bear  lot,  is  no  where  exactly  defined.  There  is 
nothing  very  ciiflinct  or  fatisfadtory,  in  what  we  find  in 
Spelman,  on  this  fubjecl.  It  only  appears,  from  the  autho- 
rities cited  there,  that  thofe  expreffions  were  in  uie,  as  far 
back  as  the  Conqueft.  It  is  probable  that,  from  fignifying 
fome  fpecial  municipal  or  parochial  tax  and  duty,  they  came 
in  time  tobeufed,  in  a  popular  fenfe,  to  comprehend  gene- 
rally the  burthens  to  which  the  inhabitants  of  a  borough,  or 
parifh,  as  fuch,  were  liable.  If  the  original  fignification 
were  that  in  which  thofe  terms  are  ufed  in  the  refolutions  of 
the  Houfe  of  Commons,  it  is  very  clear  that  the  provifions 
of  the  ftatute  of  Queen  Elizabeth,  could  neither  regulate, 
nor  afcertain,  who  are  payers  cf  fcot  and  lot.  But  all  the 
determinations  of  the  right  of  election  are  poftei  ior  to  the 
reign  of  Queen  Elizabeth,  and  we  mult  fuppofe  that  the 
Houfe  in  thofe  determinations,  made  ufe  of  u/cot  and  lot'1 
in  the  general  popular  fenfe,  for,  when  they  ,  were  made, 
[141]  I  believe,  no  fpecial  tax  or  duty  was  known  by  thofe 
names  #. 

We  are  therefore  to  underftand,  that,  by  perfons  paying 
fcot  and  lot,  the  Houfe  meant  thofe  perfons  whofe  circum- 
stances are  fufficiently  independent  to  enable  them  to  con- 
tribute, in  general,  to  fuch  taxes  and  burthens  as  they  are 
liable  to,  as  inhabitants  of  the  place;  and,  feeing  the  poor- 
rate,  ever  fince  the  43d  year  of  Queen  Elizabeth,  has  been 
the  molt  confiderable  and  permanent  local  tax,  the  payment 
of  that  affords  fuch  a  prefumption,  that  the  perfon  paying  is 
in  a  fituation  to  contribute  to  the  reft,  as  to  have  been  con- 
stantly taken  for  the  criterion  of  the  right  to  vote,  whenever 

*  In  Scotland,  when  a  perfon     **  ward,"  &c.  Cafe  of  Linlithgow 
petitions  to  be  admitted  a  burgefs     in  the  Houfe  of  Lords,   10  April 


of  a  royal  borough,  he  engages  that     1775. 
he  will  "/cot  and  lot,  watch  and 


that 
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that  right  is  fimilar  to  what  it  is  in  Milborne  Port.     The       Note 
ftatute  for  regulating  elections  in  the  city  of  London,    (n    s^j"\^t 
Geo.  I.  cap.  18.  §  9.)  afcertains,  in  a  very  particular  man- 
ner, how  the  legiflature  underftood  what  it  was  to  pay  fcot 
in  that  city,  and  corroborates  what  I  have  juft  faid  on  this 
fubjec~t. 

P.  129.  (F.)  This  decifion  of  the  Committee  is  confo-       Note 
nant  to  the  determinations  of  the  courts  of  law,  in  fettlement       (*•) 
cafes. 

"  And  though  the  rate  be  in  form,  or  in  the  manner  of 
44  making  it,  not  ftriclly  legal,  but  void;  yet  if  the  party  be 
44  rated,  and  pay  to  fuch  a  rate,  he  fhall  gain  a  fettlement."      f  142J 
Burn's  Juftice,  Title,  Poor,  Settlement  by  Rates,  p.  385. 

44  But  a  man  mult  be  rated,  and  muft  pay,  to  gain  a  fetr 
"  dement."    Ibid.  p.  384. 

P.  132,  133.  (G.)  12  and   13  Will.  III.  cap.  10.  §  8.9,       Note 
tc  No  member  of  the  Houfe  of  Commons  fhall  be  capable       '     ' 
44  of  being  a  commiftioner  or  farmer  of  the  cuftoms,  or  of 
u  holding  or   enjoying  in  his  own  name,  or  in  the  name  of 
14  any  other  perfon  in  truft.  for  him,  or  for  his  ufe  and  be- 
<l  nefit,  or  of  executing  by  himfelf,  or  his  deputy,  any  office 
u  place,  or  employment,  touching,  cr  concerning  the  farm- 
"  ing,   collecting,  or  managing  the  cuftoms." 

§  90.  "  If  a  member  of  the  Houfe  of  Commons,  (hall, 
"  during  the  time  of  his  being  a  member  of  Parliament,  by 
44  himfelf,  or  his  deputy,  or  any  other  in  truft  for  him,  or 
"  for  his  benefit,  take,  enjoy,  or  execute,  any  office,  place, 
a  or  employment  touching,  or  concerning  the  farming,  col- 
44  lecting,  or  managing  the  cuftoms,  fuch  perfon  is  hereby 
44  declared  and  enacted  to  be  abfolutely  incapable  of  fitting 
H  voting,  o,-  acting,  as  a  member  of  the  Houfe  of  Com- 
*4  mons  in  fuch  Parliament." 

h  4  For 

\ 
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For  feet.  25  and  29  of  6  Anne,  cap.  7.  fee  the  Cafe  of 
North  Berwick^  &c.  infra, 

Jn  the  Commimiaries  on  the  Laws  of  England,  it  is  laid 
down,  that  no  officer  of  the  cuftoms  is  capable  of  being 
[14-3]  elefted,  vol.  I.  p.  175,  4to.  Yet  the  cafe  of  Sir  Richard 
Allin  (Note  H)  feems  to  prove  the  contrary. 

Note  P.  133.   (H.)  "  The  FJoirfe  b:i ng  acquainted   that  Sir 

(H.)        «  Richard  Allin,  lately  adjudged  to  be  duly  elected  a  burgefs 
"  to  ferve  in  this  prefent  Parliament,  for  the  borough    of 
"  Dunwich.,  defires   the  opinion  of  the   Houfe  (before  he 
"  takes  his  place)    upon  the  claufe  in  the  act  of  Parliament 
<c  of  the  12  and  13  of  Will,  the  Hid.  (intituled,  an  act  for 
c<  granting  an  aid  to  his  majefty,   for  defraying  the  expence 
cc  of  his  navy,  guards,  and  garrifons,  for  one  year,   and  for 
u  other  neceflary  oeofions)  which  relates  to  the  officers  of 
cc  the  cuftoms,  in  regard  he   was,  by  letters  patent  granted 
cc  by  King  Charles  the  lid.  dated  the  31ft  day  of  May  in  the 
<c  30th  year  of  his  reign,  made  (by  the   name  of   Richard 
ci  Anguifh)  collector  of  the  great  and  petty  cuftoms  in  the 
<c  port  of  Yarmouth,  for  his  life;  but  furrendered  fuch  office 
<c  the  Jth  day  of  February  inftant,   which  was  acknowledged 
tc  and  enrolled  the  next  day.      And  a  motion    being  made, 
ct  and  the  queftion  being  put,  that  the  debate  be  adjourned, 
«  it  palled  in  the  negative,   170  to  106.     Then  the  letters 
<c  patent  and  furrender  were  produced,  and   the  furrendcr 
cc  read,     Refolved,    That  the  faid  Sir  Richard  Allin  be  ad- 
<c  mitted  to  take  his  feat  in  this  Houfe."     Journ.  vol.  xvi. 
p.  98.  col.  2.  p.  99.  col.  I. 

The  merits  of  he  election  had  been  determined  on  the  $th 

Tjaa']      tf  February^  ibid,  p.  94.  col.  1.  Sir  Richard  Allin  was  one 

of  the  petitioners,  and  no  objection  was  taken  to  him  as  pof- 

fefied  of  this  office,  on  that  occafion*. 

F.  136. 

[*  But  in  the  cafe  of  Bedford,        2.)  Mr.  Ongley  having  an  office 
j 72?,  (Journ.  vol.xxi.p.  138.  col.        in   the  cuftoms,  and  no  furrender 

cf 
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P.  136.  (I.)  By  this,  and  the  following  Cafes  of  Mor- 
peth, Weftminfter,  Hindon,  and  Downton,  the  reader  will 
fee  the  forms,  in  which  the  determinations  of  Committees 
are  communicated  to  the  Houfe,  in  the  different  inftances  of 
double  and  of  falfe  returns,  and  when  the  decifion  on  the 
merits  of  the  election  is  either  in  favour  of  the  fitting  mem- 
bers, or  petitioners,  or  the  election  is  declared  to  be  void. 

of  the  office  before  the  eleilion  ap-  office,  &c.  at  the  time  of  the  elec- 
pearing,  the  Committee  and  the  tion,  he  is  incapable  of  claiming 
Houfe  refulved,  that  "  having  an     to  fit  for  the  fakl  borough."'} 


II. 

THE 

CASE 

Of  the  BOROUGH  of 

MORPETH, 

Jn  the  County  of  Northumberland. 


The   Committee   was   chofen   on    Tuefday,  the  24th  of 
January,  and  confifted  of  the  following  Gentlemen  : 


Lord  Fred.  Campbell,  Chairman, 

Thomas  Foley,  Efq.      -     -  - 

Hon.  William  Howe,   -     -  - 

Richard  Coombe,  Efq.         -  - 
Sir  John  Barrington,  Bart. 

Vifcount  Wenman,       -     -  - 

Sir  Charles  Cocks,  Bart.     -  - 

Richard  Milles,  Efq.      -     -  - 

Filmer  Honywood,  Efq.       -  - 

Molyneux  Shuldham,  Efq.  -  - 

Chriftopher  Griffith,  Efq.    -  - 

James  Whitfhed,  Efq.    -     -  - 

Sir  Thomas  Miller,  Bart.     -  - 

Nominees, 

Of  Mr.  Byron. 
Sir  Charles  Bunbury,  Bart. 

Of  Mr.  Eyre. 
Lord  Advocate  of  Scotland, 


Glafgow,  &c. 
Herefordfhire. 
Nottingham. 
Aldborough,  SufF. 
Newton,  Hants. 
Oxfordfhire. 

IRyegate. 
Canterbury. 
Steyning. 
Fowey. 
Berkfhire. 
Cirencefler, 
Lewes. 


6 


Suffolk. 
Peeblesfhire. 


Petitioners. 

The  Honourable  William  Byron. 

Certain  Freemen,  and  Electors  of  the  Borough  of  Morpeth. 

Sitting  Member. 
Francis  Eyre,   Efq. 

Counsel. 
For  the  Petitioners. 

Mr.  Kenyon,  Mr.  Lee. 

For  the  Sitting  Member. 

Mr.  Mansfield,  Mr.  Widmore. 


(    147    ) 


THE 


CASE 


Of  the  BOROUGH  of 


MORPETH. 


ON   Tuefday,   the  6th  of  December,   1774, 
two    petitions    had  been  prefented  to  the 
Houfe. 

One,  of  Mr.  Byron,  fetting  forth ;  That,  at  the 
laft  election,  when  Peter  Delme,  Efq.  Francis 
Eyre,  Efq.  Thomas  Charles  Bigge,  Efq.  and  the 
petitioner,  were  candidates  for  the  borough  of 
Morpeth,  Mr.  Delme  and  the  petitioner,  at  the 
conclufion  of  the  poll,  had  the  majority  of  legal 
votes,  in  the  judgment  of  the  two  bailiffs,  who 
prefided,  and  are  the  proper  returning  officers,  and 
who  accordingly  declared  them  duly  elected;  but 
that  they  were  afterwards  compelled,  by  the  vio- 
lence and  threats  of  a  numerous,  and  outrageous 

mob, 
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mob,  to  fign  a  return  of  Mr.  Eyre,  inftcad  of  the 
petitioner,  together  with  Mr.  Delme ,  praying* 
therefore,  that  the  name  of  Mr.  Eyre  might  be 
erafed  from  the  return,  and  the  petitioner's  inferted 
[148]  inftead  thereof,  and  to  give  him  fuch  other  relief 
as  the  cafe  required,  and  the  Houfe  mould  think 
reafonable. 

Another,  of  certain  freemen,  and  electors  of  the 
borough,  to  the  fame  purpofe;  and  likewife 
praying  that  fuch  punifhment  mould  be  inflicted 
upon  the  offenders,  as  to  the  Houfe  mould  feem 
meet 

They  were  ordered  to  be  taken  into  confidera- 
tion  on  Tuefday,  the  24th  of  January,  1775  (1.) 
t  On  Monday,  the  19th  of  December,  a  petition 
of  Mr.  Bigge  was  prefented,  fetting  forth ;  That  a 
majority  had  been  obtained  for  Mr.  Delme,  by 
the  corrupt  and  illegal  practices  of  Mr.  Delme  and 
Mr.  Byron,  and  the  partiality  of  the  returning  of- 
ficers, in  rejecting  the  petitioner's  votes ;  and  that 
he  ought  to  have  been  returned ;  and  praying  that 
he  might  be  declared  duly  elected  together  with 
Mr.  Eyre,  or  receive  fuch  relief  as  to  the  Houfe 
fhouH  feem  meet. 

And  alfo  a  petition  of  feveral  aldermen,  and  free 
burgefTes   of  Morpeth,  containing  fimilar  allega- 
[149]     tions,  and  praying,  in  like  manner,  that  Eyre  and 
Bigge  fhould  be  declared  duly  elected,  and  the  re- 
jected votes,  legal  votes, 

(1;  Votes,  p.  17, 18. 

They 
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They  were  ordered  to  be  taken  into  confidera- 
tion  at  the  fame  time  with  the  two  former,  on  the 
24th  of  January.  (1.) 

But,  on  Friday,  the  23d  of  December,  a  mo- 
tion was  made,  that  the  order  for  hearing  the  two 
laft  mentioned  petitions  on  the  24th  of  January 
along  with  the  two  former,  fhould  be  difcharged ; 
which,  after  a  debate  on  the  fubject,  was  ordered 
to  be  done,  and  a  new  day,  viz.  the  12th  of  July 
1775,  was  appointed  for  the  confideration  of  thofe 
petitions.  (2.) 

Hence,  only  the  merits  of  the  two  firft  petitions 
were  referred  to  the  Committee  chofen  on  the  24th 
of  January. 

And  there  appearing,  at  the  opening  of  the 
caufe,  fome  doubt  among  the  counfel,  whether  the 
fole  queftion  was,  the  freedom  and  the  validity  of 
the  return  of  Mr.  Eyre,  or,  whether  they  might 
not  go  into  the  merits  of  the  election ;  the  Com- 
mittee were  reminded,  by  one  of  the  members, 
that  this  had  been  already  decided  in  the  Houfe;  [150] 
and  the  court  being  cleared ;  after  deliberation, 
they  refolved,  that  the  counfel  muft  confine  them- 
felves  folely  to  the  return;  and  in  the  courfe  of 
the  evidence,  they  would  not  fuffer  any  queftions 
to  be  put  that  refpected  the  merits. 

The  counfel  for  the  petitioners  were  going  to 
call  one  of  the  returning  officers,  to  "prove  that  they 
had  been  compelled  by  force  to  make  a  falfe  re- 
turn. 

(1)  Votes,  p.  96.  (2)  Votes,  p.  111,  112. 

His 
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His  evidence  was  objected  to. 

It  was  laid,  that  he  came  to  excufe  and  explain 
a  return,  as  falfe,  which  he  had  given  under  bis 
hand  and  feal  as  true;  that,  if  it  were  a  falfe  re- 
turn, he  was  liable  to  an  action,  and  therefore  in- 
terefted  in  giving  any  account  of  it. 

To  this  it  was  anfwered,  that  the  maxim,  that 
a  man  fhall  not  be  admitted  to  prove  his  own  tur- 
pitude, is  neither  true  in  law,  nor,  if  it  were,  could 
apply  here ;  and  that  nothing  faid  by  the  return- 
ing officer  on  the  prefent  occafion  could  be  pro- 
duced, either  for,  or  againft  him,  in  an  action  for 
a  falfe  return. 

The  Committee  over-ruled  the  objection  : 

And  it  was  proved  by  the  clerk  to  the  returning 
[151]  officers  who  took  the  poll,  by  the  returning  officers, 
and  by  a  great  many  other  witnelTes,  that  at  the 
clofe  of  the  poll,  the  majority  was,  and  was  de- 
clared to  be,  in  favour  of  Delme  and  Byron ;  that 
the  bailiffs  were  proceeding  to  make  a  return  of 
them,  when  they  were  forced  by  open  violence, 
and  a  juft  apprehenfion  of  immediate  danger,  both 
on  the  evening  of  the  election,  and  next  morning, 
when  the  return  was  executed,  to  fign  a  return  of 
Eyre  and  Delme. 

It  was  alfo  proved,  that  Mr.  Eyre,  on  the  morn- 
ing of  the  election,  before  it  began,  made  a  very 
inflammatory  fpeech  to  the  people.  That  after  the 
riot  began,  he  having  retired  fome  time  before, 
the  returning  officers  fent  him  word,  they  would 
return  whom  he  pleafed  :  And  that  an  anfwer  be- 
ing 
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in°  brought  them,  that  they  mud  refyrn  himfelf 
and  Delme,  they  complied,  on  which  the  riot 
called.  That  he  innfted,  the  day  following,  that  one 
of  the  returning  officers  fhouLl  deliver  the  return 
to  one  of  his  partizans,  and  neither  carry  it  him- 
felf,  nor  accompany  the  other,  while  he  mould 
rarry  it,  to  the  fheriff :  and  that,  on  one  of  the  re-  [152] 
turning  officers  refufing  to  comply  with  feme  de- 
mand of  his,  hefaid  "  if  you  dont"  and  then  look- 
ed round  to  the  mob,  implying,  as  he  (the  return- 
ing officer)  thought,  that  if  he  did  not,  the  mob 
would  compel  him. 

The  counfel  for  the  petitioners  infilled  that  the 
Committee  ought  to  make  a  lpecial  report  againfj: 
the  perfons  concerned  in  the  riot,  that  the  Houfc 
might  proceed  againft  them,  as  had  been  done  in 
other  cafes  of  the  fame  fort ;  and  they  cited  t]\Q 
cafe  of  Coventry,  20  November  1722,  when  all 
the  perfons  principally  concerned  in  a  riot  at  an 
election  there,  were  ordered  into  cuftody  (1).  (A). 

The  Committee,  however,  made  no  lpecial  re- 
port. 

On  Friday  the  27th  of  January,  their  Chairman 
informed  the  Houfe,  that  they  had  determined, 

"  That  Francis  Eyre,  Efq.  is  not  duly  returned 
i*  a  burgefs  to  fcrye  in  this   prcfent   Parliament 
"  for  the  borough  of  Morpeth,  in  the  county  of    [1  53] 
<c  Northumberland, 

"  That  the  Honourable  William  Byron,  the 
f*  petitioner,  ought  to  have  been  returned  a  bur 

(1)  Journ.  vol.  xx.  p.  6c»  col.  2. 
Vol.  I.  I  f!  v 


153  CASE    II. 

"  gcfs  to  ferve  in  this  prefcnt  Parliament  for  the 
"  faid  borough  of  Morpeth." 

And  their  determinations  were  ordered  to  be  en- 
tered in  the  Journals  of  the  Houfc  : 

And  the  return  to  be  amended,  by  erafing  the 
name  of  Mr.  Eyre,  and  inferting  that  of  Mr.  By- 
ron in  its  place  ( i ) ; 

Which  was  done  accordingly. 

At  the  lame  time  an  order  was  made, 

u  That  Francis  Eyre,  Efq  and  the  freemen  and 
"  electors  of  the  borough  of  Morpeth,  in  the 
*c  county  of  Northumberland,  be  at  liberty  to  pe- 
"  tition  this  Houfe,  to  queftion  the  election  of 
"  the  Hon.  William  Byron,  within  fourteen  days 
-     "  next,  if  they  think  fit  (2)." 

And,  accord ingly,  on  Wednefday3  the  8th  of 
L1^]  February,  a  petition  of  Mr.  Eyre  was  prefented 
to  the  Houfe,  to  the  fame  effect  with  thofe  of  Mr. 
Bigge,  and  of  the  aldermen,  &c.  of  Morpeth  ;  and 
charging  Mr.  Byron  and  Mr.  Delme  directly,  with 
bribery  by  themfelves  and  agents. 

Which  petition  was  alfo  appointed  to  be  taken 
into  connderation  on  the  12th  of  July  (3). 

(1)  Votes,  p.  155,  156.  (3)  Votes,     196,    197,   Vii% 

(2)  Votes,  p.  157.      -■  Sufr<hp.  149. 
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NOTE 
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MORPETH. 


P.  152.  (A.)  "  Refolved,  That  it  appears  to  this  Houfc,  Note 
f€  that  there  were  notorious  and  outrageous  riot?,  tumults,  ^^^  '■ 
*c  and  feditions,  at  the  late  cleclion  of  citizens  to  ferve  in 
<c  Parliament  for  the  city  of  Coventry,  in  defiance  of  the 
"  civil  authority,  and  in  violation  of  the  freedom  of  elcc« 
<c  tions,  caufed  by  the  agems  and  friends  of  the  petitioners, 
<c  who  were  the  auiho.  s,  contrivers^  and  promoters  of  the 
<c  faid  riots,  tumults,  and  feditions. — Refolved,  That  it  ap- 
"  pears  to  this  Houfe,  that  Charles  Buggs  was  one  of  the 
tc  principal  contrivers,  and  promoters,  of  the  riots,  tumults, 
c<  and  feditions,  at  the  late  election  of  citizens  to  ferve  in 
"  Parliament  for  the  city  of  Coventry."  Then  fo  lows 
an  order  for  taking  him  into  the  cufrody  of  the  ferjeant  at 
arms ;  and  fimilar  refolutions,  and  orders,  relating  to  eight 
other  perfons,  by  name.     Journ.  vol.  xx.  p.  60.  col.  2? 


it 
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OF 
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The  Committee  was  chofen  on  Wcdnefday,   the  25th  of 
January,  1775,  and  confided  of  the  following  Gentlemen  : 


Lord  Charles  Spencer,  Chairman,  *^ 

Anthony  Eyre,  Efq.      -     -     -  - 

Charles  Ogilvy,  Efq.     -     -     -  - 

Vifcojnt  Chewton,        -     -     -  - 

Hugh  Owen,  PTq.    -     -     -     -  - 

James  Scavven,  Efq.      -     -     -  - 

Sir  Robert  Barker,  Knt.      -     -  - 
Sir  Matthew  White  Ridley,  Bart. 

Thomas  Brand,  Efq.      -     -     -  - 

William  Drake,  jun.  Efq.   -     -  - 

Benjamin  Langlois,  Efq.     -     -  - 

George  Bridges  Brudenell,  Efq.  - 

William  Adam,  Efq.     -     -     -  - 

Nominees,' 

Of  the  Petitioners: 

George  John  (tone,  Efq.      -     -  - 

Of  the  Sitting  Members  : 
Sir  Richard  Sutton,  Bart.    -     - 


Oxfordmirc. 

Boroughbridge. 

Weft-Looe. 

Newcaft.  und.  I. 

Pembroke. 

Surrey. 

Walling  ford. 

Newcaftle. 

Arundjl. 

Agmondefhanu 


J 


St.  German's* 

Rutlandfhire. 

Gatton. 


Appleby. 


^. 


St.  Alban's, 


Petitioners: 
Henry  Morres,  Lord  Vifcount  Mountmorres  in  the  King- 
dom of  Ireland,  and  feveral  other  Inhabitants,  Electors  of 
the  City  and  Liberty  of  Weftminfter. 

Sitting  Members: 
Earl  Percy.       Lord  Thomas  Pelham  Clinton, 

Counsel, 

For  the  Petitioners  : 

Mr.  Lee,        Mr.  Wilfon. 

For  the  Sitting  Members  : 

Mr.  Mansfield,         Mr.  Hargravei 


C   159   ] 


THE 


CASE 


Of   the  C  I  T  Y  and   LIBERTYof 


WESTMINSTER. 


ON  Thurfday,  the  26th  of  January,  the  Com- 
mittee being  met,  the  petition  was  read,  fet- 
ting  forth ;  That,  at  the  late  election  for  the  city 
and  liberty  of  Weftminfter,  the  petitioner  Lord 
Mountmorres,  Charles  Stanhope,  commonly  called 
Lord  Vifcount  Mahon,  Hugh  Percy,  commonly 
called  Earl  Percy,  Thomas  Pelham  Clinton,  com- 
monly called  Lord  Thomas  Pelham  Clinton,  and 
Humphrey  Cotes,  Efq.  being  candidates,  the 
king's  menial  fervants  not  having  proper  houfes  of 
their  own  within  the  city  of  Weftminfter,  gave 
voices  in  the  faid  election,  contrary  to  an  exprefs 
refolution  of  the  Houfe  -,  that  divers  peers  and 
lords  of  Parliament  publicly  canvaffed,  and  other-  [160] 
wile  unduly  interfered  in  the  election,  contrary  to 

1  4  feverai 
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feveral  cxprcfs  refolutions  of  the  Houfe;  that  dur- 
ing the  eledtion,  after  the  teftc  and  ifTuing  out  of 
the  writ,  Lord  Percy  and   Lord  Thomas  Pel  ham 

Clinton,  by  themlelves,  or  agents,  were  guilty  of 
bribing,  corrupting,  and  entertaining  the  voters  ; 
and  that  they  allowed  to  the  electors,  and  feveral 
perfons  who  had,  or  claimed  a  right  to  vote,  mo- 
ney,, meat,  drink,  entertainment,  or  provision,  and 
that  by  thofe,  and  other  undue  means,,  a  majority 
of  votes  was  procured  for  Lord  Percy  and  Lord 
Thomas  Pelham  Clinton,  and  they  were  returned; 
and  praying  fuch  relief  as  upon  examination  fhould 
appear  juft  ( i }. 

There  is  no  general  determination  of  the  Houfc 
of  the  right  of  election  in  Weflminfter. — But  it 
kerned  to  be  agreed"  to  be,  "  In  the  inhabitants,, 
"  houfeholders,  paying. feat  and  lot." 

The  refolution  of  the  Houfe  concerning  the 
king's  menial  fervants,  referred  to  in  the  petition,, 
is  as  follows : 
[i6i]  *5  Nov.  1680.  Referred,  "  That  the  king's 
"  menial  fervants,  not  having  proper  houies  of 
**  their  own  within  the  city  of  Weftmi  after,  have 
not  right  to  give  voices  in  the  election  of  citizens 
to  ferve  in  parliament  for  the  faid  city  (2)." 
And  the  following  refolution,  refpecting  the  in- 
terference of  peers  in  the  election  of  members  of 
the  Houfe  of  Commons,  has  been  renewed  at  the 


s< 


u 


(1)  Votes,  12  Dec.    1774-         (2)  Journ.  vol.  ix.  p.  654, 
p.  68,  69.  col.  1. 

begin- 
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beginning  of  every   feflion  ever  fince   the  3d  of 
January  170!  (1)  : 

Refolvcd,  "  That  it  is  a  high  infringement  of 
"  the  liberties  and  privileges  of  the  Commons  of 
"  Great  Britain,  for  any  lord  of  Parliament,  or 
<c  any  lord  lieutenant  of  any  county,  to  concern 
"  themfelves  in  the  elections  of  members  to  ferve 
"  for  the  Commons  in  Parliament.' ' 

The  numbers  on  the  poll,  flood  thus : 
For  Earl  Percy  -         -         -         4>994 

For  Lord  Thomas  Pelham  Clinton         4>744 
For  Lord  Mountmorres        -         -         2,531 
For  Lord  Mahon         -         -         -         2>342         [162] 
For  Humphrey  Cotes,  Efq.  -  130 

The  counfel  for  the  petitioners  faid,  it  was  not 
their  intention  to  contend  that  the  majority  was 
not  in  favour  of  the  fitting  members;  but,  that 
they  would  prove  the  different  allegations  of  the- 
petition,  by  which  it  would  appear,  that  the  rights 
of  election  had  been  invaded,  in  a  manner  highly 
alarming,  fo  as  to  call  for  the  interpofition  and 
cenfure  of  the  Houfe,  which  they  hoped  would 
take  place,  on  the  report  of  the  Committee. 

They  however  were  not  able  to  prove  any  direct 
felicitation  of  any  peers.  A  letter  had  been  lent 
from  Lord  Exeter's  lie  ward,  in  the  country,  to  his 
porter  in  London,  defiring  him  to  afk  certain  votes 
for  the  fitting  vmembers.     The  porter  himfelf  gave 

(1)  Journ.  vol.  xiii.  p.  648,  col.  1.  Votes,  5  Dec.  1774-  p-  6. 

evidence 
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evidence  of  this,  and  that  he  had  fo  done;  hut  it 
did  not  appear  that  the  lie  ward  had  acted  by  Lord 
Exeter's  orders. 

It  was  proved  that  the  duke  of  Northumberland 
had  called  on  fome  of  the  lower  clafs  of  voters,  dur- 
ing the  election. 
[i6j]  It  appeared,  that  there  had  been  confutations 
of  Lord  Thomas  Pelham  Clinton's  friends  about 
opening  houfes,  but  no  treating  at  his  expence  was 
proved.  On  the  contrary, they  had  abandoned  that 
defign  as  unfafe.  Very  nearly  the  fame, on  this  head, 
came  out  concerning  the  duke  of  Northumberland. 
A  letter  was  produced,  in  his  name,  to  a  man  wTho 
keeps  a  public-honfe,  befpeaking  his  houfe;  but 
it  appeared  that  this  letter  was  not  in  the  duke's 
hand -writing,  and  the  perfon  himfelf  proved,-  that 
the  duke  had  afterwards  told  him,  that  no  houfe 
was  to  be  opened  for  his  fon. 

There  was  no  evidence  of  bribery,  that  came 
home  to  the  fitting  members. 

it  was  proved,  and  hardly  denied  by  the  counfel 
on  that  fide,  that  about  nineteen  perfonsr  under 
the  defcription  of  the  refolution  of  1680,  had 
polled  for  the  fitting  members.  They  had  all 
been  folicited  for  their  votes  by  Lord  Mount- 
morres  and  Lord  Mahon.  They  were  inhabitants 
of  the  Mews,  and  their  houfes  had  of  late*  for  the 
[164!  firft  turie'  been  rated  to  the  pari th,  on  which  ac- 
count they  claimed  to  .be  electors;  but  they  ac- 
knowledged that  their  rates  were  paid  by  the 
King. 

Thefe 
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Thefe  being  the  principal  facts  proved  on  the 
part  of  the  petitioners,  the  counfel  for  the  fitting 
members  infilled,  that  the  petition  was  frivolous, 
and  vexatious,  and  ought  to  be  fo  reported  to  the 
Houfe.    (A.) 

But  on  Friday,  the  27th  of  January,  the  Com- 
mittee, by  their  Chairman,  informed  the  Houfe, 
generally,  that  they  had  determined, 

"  That  the  Right  Hon.  Hugh  Percy,  commonly 
"  called  Earl  Percy,  is  duly  elected  a  citizen  to 
lc  ferve  in  this  prefent  Parliament  for  the  city  of 
"  Weftminfter." 

"  That  the  Right  Hon.  Thomas  Pelham  Clinton, 
commonly  called  Lord  Thomas  Pelham  Clinton, 
is  duly  elected  a  citizen  to  ferve  in  this  prefent 
Parliament  for  the  city  of  Weftminfter." 
And  Lord  Thomas  Pelham  Clinton,  having  been 
likewife  chofen  a  burgefs  for  the  borough  of  Eaft 
Retford,  in  the  county  of  Nottingham,  made  his 
election  to  ferve  for  the  city  of  Weftminfter 
(0.(B.) 

(1)  Votes,  p.  155. 


NOTES 
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NOTES 


ON    THE    CASE  OF 


WESTMINSTER, 


PAGE  164.  (A.)  13  February  17c?,  the  following  re- 
folution  was  firft  made  (Journ.  vol.  xiii.  p.  326.  col. 
2,  327.  col.  1.)  and  has  been  renewed  ever  fince,  at  the 
beginning  of  every  feflion  (Votes,  p.  5.) 

"  Refolvea,  That  where  this  Houfe  mall  judge  any  pe- 
"  tition  touching  elections  to  be  frivolous  and  vexatious,  the 
"  Houfe  will  order  fatisfadiion  to  be  made  to  the  perfon  pe- 
c<  titioned  againlt." 

But  before  the  firft  date  of  that  refolution,  as  well  as  fince* 
there  are  cafes,  where  the  Houfe  has  ordered  the  petitioners 
to  pay  the  colts  and  expcnces  of  the  perfons  petitioned  againfr. 
This  will  appear  by  the  following  inftances,  taken  from  the 
Journals  : 

CASES  OF  FRIVOLOUS  AND  VEXATIOUS 
PETITIONS. 

I.     Cafe  of  Southivark. 

27  December  1695.     The  committee  of  privileges  and 

elections  having  reported  to  the  Houfe  their   opinion,  that 

the  petition  of  Sir  George  Megger,  Knight,  complaining 

*  of 
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of  an  undue  election  for  the  borough  of  Southwark,  in  the  Note 
county  of  Surry,  "  was  vexatious,  frivolous,  and  ground-  v  \y"* 
"  lefs,"  and  it  having  alfo  appeared,  from  the  evidence  re- 
ported by  the  committee,  that  he  had  fcandalized  the  Houfe; 
the  Houfe  came  to  thefe  two  rcfolutions  j  viz. 

"  Refolved,  That  Sir  George  Meggot,  having  preferred 
ic  to  this  Houfe  a  groundlefs  and  vexatious  petition,  relat- 
cc  ing  to  the  election  of  members  to  ferve  in  this  prefent 
"  Parliament  for  the  borough  of  Southwark,  and  having 
u  fcandalized  this  Houfe  in  declaring  that,  without  being 
"  duly  chofen,  he  had  friends  enough  in  this  Houfe  to  bring 
<e  him  into  this  Houfe,  be  taken  into  the  cuftody  of  the 
*'  ferjeant  at  arms  attending  this  Houfe. 

4t  Refolved,  That  Sir  George  Meggot  do  make  fatisfac- 
<c  tion  to  the  members  of  this  Houfe  he  petitioned  againft, 
4t  for  the  cofts  and  expences  they  have  been  put  unto  by 
44  reafon  of  fuch  petition."     Journ.  vol.  xi.  p.  371.  col.  i, 

II.      Cafe  of  Totnefs. 

4  March  169*.  <c  Refolved,  That  Sir  Richard  Gipps, 
w  having  preferred  to  this  Houfe  a  frivolous,  vexatious,  and 
«  groundlefs  petition,  relating  to  the  election  of  members  to 
44  ferve  in  this  prefent  Parliament  for  the  borough  of  Tot- 
<c  nefs,  in  the  county  of  Devon,  be  taken  into  the  cuftody 
«  of  the  ferjeant  at  arms  attending  this  Houfe." 

44  Revived,"  &c.  in  the  fame  words  as  the  fecond  refolu- 
tion  in  the  cafe  of  Southwark.    Journ.  vol.  p.  490.  col.  1. 


III.      Cafe  of  Ipfwich, 

3  February  ijl°-.  The  Committee  of  privileges  and 
ions  having  reported  their  refolution,  that  the  petition 
of  William  Thomfon,  Efq.  complaining  of  an  undue  elec- 
tion for  the  borough  of  Ipfwich,  in  the  county  of  Suffolk, 
was  frivolous,  and  vexatious  j  the  Houfe,  on  adivifion  (195 
to  J 13),  agreed  to  it, 

«  Ordered, 


[167] 
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Note  «  Ordered,  That  William   Thomfon,    Efq.    do    n: 

(A  )  < 

\_  '1^_,    w  fatisfadtion  to  Sir  William  Baker,  for"  Sec.  in  the  words 

of  the  fecond  resolution  in  the  two  firft  cafes.     Journ.  vol. 
xvi.  p.  478.  col.  I,  2. 

IV.      Cafe  of  Shrewfbury. 

27  May  1714.  il  Refolved,  That  the  petition  of  J.  P, 
c<  &c.  and  feveral  others  whofe  names  are  there u I) to  fub- 
"  fcribed,  burgefTes  of,  and  inhabitants  in,  Shrewfburyj 
c;  complaining  of  an  undue  election  and  return  of  Edward 
c*  Crcfiet,  Efq.  is  frivolous,  vexatious,  and  fcandaluus." 

"  Ordered,  That  the  faid  petitioners  do  make  fatisfac- 
**  tion/?  &c.  as  above.  Vol.  xvii.  p.  650.  col.  1. 

V.     Cafe  of  the  DiJIriSf  of    Kilrenny,  Arjlruther  Eajier7 
Pittcnween,   Anflruther  JVef.er^  and  Cra'iL 

20  December  1722.  u  Refolved  by  the  Committee,  and 
ct  agreed  to  by  the  Houfe,  (without  a  divifion)  That  the 
u  petition  of  David  Scot,  Efq.  complaining  of  an  undue 
<c  election  and  return  of  Philip  Anfrrut'ier,  Efq.   to  fit  in 

f"l681      "  tn's  Pre^ent  Parliament  for  the  faid  diitric}:  of  boroughs, 
<c  is  groundlefs,  frivolous,  and  vexatious." 

"  Ordered,  That  David  Scot,  Efq."  &c.  as  above. 
Vol.  xx.  p.  87.  col.  2. 

VI.      Cafe  of  Ayhfbury. 

21  March  1764.  The  petition  of  Thomas  Scrope.  Efq. 
complaining  of  an  undue  election  for  the  borough  of 
Aylefbury,  in  the  county  of  Buckingham,  having  been  re- 
ferred to  the  Committee  of  privileges  and  elections  ;  they 
reported,  that  no  perfon  appearing  to  profecute  the  petition 
on  the  part  of  Mr.  Scrope,  they  had  come  to  t\v;o  refolu- 
tions;  one,  that  the  fitting  member  (Anthony  Bacon,  Efq.) 
was  duly  elected  ;  the  other,  that  the  petition  of  Thomas 
Scrope,  Efq.  was  frivolous  and  vexatious.      The  Houfe 

agreed 
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agreed  to  the  firft.     An  Amendment  was  propofed  to   the        Note 
fecond,  by  leaving  out  the  words  (arid  vexatious),  which    v  J-^0 
was  agreed  to,  without  a  divifion  ;  and  then  the  fccond  re- 
folution,  (o  amended,  was  agreed  to.     Journ.   vol.  xxix. 
p.  972.  col.  1. 

It  does  not  appear,  in  any  of  the  above  cafes,  in  what 
manner  the  Houfe  enforced  the  payments  they  ordered  •, 
From  the  cafe  of  Aylefbury,  it  would  fecm  that  when  a  pe- 
tition is  voted  to  be  frivolous,  without  being  called  vexa- 
tious ;  the  Houfe  will  not  order  the  petitioner  to  pay  the 
cofls. 

P.  164.  (B.)  Ever  fince  the  nth  of  May  1661  (Journ.  ^Qtc 
vol.  viii.  p.  247.)  it  has  been  an  order  repeated  at  the  be-  (B.) 
ginning  of  every  feffion  :     (Votes,  p.  5.) 

<c  That  all  members  who  are  returned  for  two  or  more     [169] 
li  places,  do  make  their  election  by  this  day  three  weeks 
<c  (referring  to  the  day  of  the  order),  provided  there  be  no 
ct    queftion  upon  the  return  for  that  place." 

When  there  is,  the  practice  is,  that  the  perfon  who  15 
returned  for  more  than  one  place,  fliall  make  his  election 
as  foon  as  his  return  which  was  controverted,  is  affirmed ; 
but  I  do  not  find  that  there  is  any  rule  fixing  a  particular 
day  for  that  purpofe. 


[*  But  vide  the  provifions  of  aS  Geo.  III.  c.  52.  §  18,  19,  20,  21, 
-3>  *4] 
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In  the  County  of  WILTS 


Vol.  T 


K 


The  Committee  was  chofen  on   Tucfday,    the   ^rf?  of  Ja- 
nuary, and  confifted  of  the  following  Gentlemen: 


Thomas  Dundas,  Efq.  Chairman 
Samuel  Marfh,  Efq.  -  -  - 
Gerrard  William  Vanncck,  Efq. 
Charles  Brett,  Efq,  -  -  - 
John  Aubry,  Efq.  -  -  -  - 
Jacob  Wilkinfon,  Efq*  -  - 
Filmer  Honywood,  Efq.  -  - 
William  Wollafton,  Efq.  -  - 
Hon.  John  Vaughan  -  -  - 
Edward  Phelips,  Efq.  -  -  - 
Benjamin  Allen,  Efq.  -  -  - 
Richard  Benyon,  Efq.  -  • 
Hon.  Lucius  Ferdinand  Cary 

Nominees. 
John  Elwes,  Efq -     -     - 

George  Byng,  Efq.      -     -     - 


n 


^ 


Stirlingfliirc, 

Chippenham. 

Dunwich. 

Leftwithiel. 

Aylefbury. 

Berwick. 

Steyning, 

Ipfwieh. 

Berwick. 

Somerfetlhire, 

Bridgewater. 

Peterborough. 

Bridport. 


Berkfbtre. 


Wigan. 


Petitioners. 

Tames  Calthorpe,  Efq,  and  Richard  Beckford,  Efq, 

Sitting  Members  .* 
Richard  Smith,  Efq.  Thomas  Brand   Hollis,  Efq,. 

Counfilfor  the  Petitioners  : 
Mr.  Beareroft,  Mr.  Lee. 

For  Mr.  Smith  : 
Mr.  Serjeant  Davy,  Mr.  Potte.. 

For  Mr.  Hollis : 
Mr.  Mansfield,  Mr.  BuIIer, 


(     «73     ) 


THE 

CASE 

Of  the  BOROUGH  of 

H      I      N      D      O      N. 


ON  Wednefday,  the  firft  of  February,  the 
Committee  being  met,  the  petition  was 
read,  fetting  forth;  That  the  two  fitting  members 
had,  by  the  bribery  of  themfelves  and  agents; 
previous  to,  and  during  the  election,  procured 
themfelves  to  be  returned,  although  the  peti- 
tioners were  duly  elected,  and  ought  to  have  been 
returned,  (i). 

The  laft  determination  of  the  Houfe,  of  the 
right  of  election  in  this  borough,  is  as  follows : 

12  April,  1728,  w  Refolved,  That  the  right  of 
"  election  of  burgelTes,  to  ferve  in  Parliament,  for 
"  the  borough  ofHindon,  in  the  county  of  Wilts, 
Cl  is  in  the  inhabitants  of  houfes  within  the  faid 

(i)  Dec.  6.  Votes,  p.  19. 

k  z  "  borough 
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*  borough,  being  houfekeepers,  and   pariirnoners, 

*  not  receiving  alms.  (l)«" 

The  numbers  on  the  poll  were  as  follow : 
For  Smith      -     -     -     -     1-63 
For  Hollis      -     -     -     -     161 
For  Calthorpc     -     -     -       63 
For  Beckford      -     -•-       3^ 
The  counfel   for    the    petitioners,    in    opening 
their    cafe,    flared,    that     they    hoped    to    bring 
home   fuch   proof  of  bribery,  to  all,  or  the  major 
part,    of  the   voters  for    the  fitting  members,   as 
would  annihilate    their  votes,  'and   leave   the   ma- 
jority with  the  petitioners,  or  at  leaft,  bv  proving 
bribery  on  both  the  candidates  who  had  been   re- 
turned, they  would  difqtialify  them  from  fitting, 
and  avoid  the  electron. 

When  they  had  clofed  their  evidence,  and  ar- 
guments, the  counfel  for  the  fitting  members,  en- 
deavoured to  juflify  their  clients  and  their  voters, 
and  retorted  the  charge  of  bribery  on  the  peti- 
tioners, and^  their  voters.  (2), 

The  evidence  on  both  fides  may  be  feen  in  the 
report,  printed  by  order  of  the  Houfe. 
tt*j£']  In  the  courfe  of  the  evidence  produced  on  the 
part  of  the  petitioners,  a  witnefs  was  called,  to 
prove  bribery,  by  a  fuppofed  agent  of  one  of  the 
fitting  members.  The  Committee  directed  the 
counfel   firfl   to  give    evidence    to   eflablifh    the 

(1)  Journ.  vol.  xxi.  p.  132.  (2)  Vide  infra,  Cafe  of  St. 
col.  2.  Ives,  Note  (B.) 

agency, 
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agency,  before  they  went  into  any  proof  of  bribery 
committed  by  him.  (1). 

On  Monday,  the  6th  of  February,  the  chair- 
man of  the  Committee  reported,  that  the  Com- 
mittee having  met  that  morning  at  10  o'clock. 
purfuant  to  their  adjournment  of  the  Saturday, 
and  Jacob  Wilkinfon,  Efq.  one  of  the  members, 
net  attending,  tney  had  adjourned  till  three  in  the 
afternoon,  and,  at  the  fame  time,  he  informed  tl*e 
Houfe,  that  he  had,  tiie  day  before,  received  a 
letter  from  Mr.  Wilkinfon,  inclofing  another  from 
Bath. 

Thofe  letters  being  delivered  in  at  the  table,  and 
the  receipt  of  them,  and  the  hand-writing  of  Mr. 
Wilkinfon  verified  upon  oath,  they  were  read,  and 
the  Houfe  refolved, 

That  the  excufe  alledged  by  Mr.  Wilkinfon  [176] 
in  his  letter  mould  be  allowed,  and  that  he  mould 
be  excufed  from  farther  attendance  on  the  Com- 
mittee ;  and  it  was  ordered,  that  the  Committee 
ihould  proceed  without  him,  on  the  day  following 
at  1 1  o'clock.  (2). 

The  counfel  finifhed  on  Friday,  the  10th  of  Fe- 
bruary. 

On  Tuefday,  the  14th  of  February,  the  Chair- 
man of  the  Committee  informed  the  Houfe,  that 
they  had  determined, 

M  That  Richard  Smith,  Efq.  is  not  duly  elected 

(fi)    Vuh  infra*   Cafes    of       (2)  Votes,  p.  1S4,  185 
Briitol  and  Shaftefbury. 

k  3  "a  bur- 
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"  a  burgcfs  to  ferve  in  this'  prefent  Parliament  for 
"  the  borough  of  Hindon,  in  the  county  of  Wilts. 
w  That  Thomas  Brand  Hollis,  Efq.  is  not  duly 
elected  a  burgefs  to  ferve  in  this  prefent  Parlia- 
ment for  the  faid  borough  of  Hindon. 

That  James  Calthorpe,  Efq.  one  of  the  peti- 
tioners, is  not  duly  elected  a  burgcfs  to  ferve  in 
this  prefent  Parliament  for  the  faid  borough  of 
"  Hindon. 

"That  Richard  Beckford,  Efq.  one  of  the  pcti- 
[177]     fC  tioners,  is  not   duly   elected  a  burgefs    to  ferve 
"  in  this  prefent  Parliament  for  the  (aid  borough 
"  of  Hindon. 

That  the  laft  election  of  burgefTes,  to  ferve 
in  this  prefent  Parliament,  for  the  faid  borough 
of  Hindon,  was  a  void  election.  (1). 
<c  At  the  fame  time,  Mr.   Dundas  acquainted 
"  the  Houfe,  that  in  the  courfe  of  the  examina- 
"  tion  into  the  merits  of  the  petition  of  James 
Calthorpe,  Efq.  and  Richard  Beckford,  Efq.  it 
having  appeared  to  the   Committee,   that   the 
"  moft  flagrant  and  notorious  acts  of  bribery  and 
corruption  had  been  practifed;  and  that  a  very 
confiderable  majority  of  the  electors  of  the   bo- 
rough of  Hindon  had  been  bribed  and  corrupted, 
in  a  very  grofs  and  extraordinary  manner;  and 
w  that  feveral  others  of  the  faid  electors  had  been 
<c  concerned  as  agents  for  that  purpofe ;  the  Com- 
"  mittee,  deflrous  that  the  Houfe  may  adopt  fuch 
"  meafures   as  may   difcourage,    and,  if  poflible, 

(1)  Votes,  p.  217. 

"  put 
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**  put  an  end  to  a  practice  fo  fubvcrfive  of  the 

*'  freedom  of  elections,  had  directed  him  to  lay  be- 

"**  fore  the  Houfe,  the  whole  of  the  evidence  given     [178] 

"  before  the  laid  Committee,  with  their  opinions 

*'   thereupon;  and  he   read  the  report  in  his  place, 

"  and  afterwards  delivered  it  in  at  the  table,  where 

X(  the  fame  was  read;  and  the  refolutions  of  the 

u  Committee  are  as  followeth: 

"  Refolved,  That  it  appears  to  this  Committee, 
<(  that  Richard  Smith,  Efq.  by  his  agents,  has  been 
IC  guilty  of  notorious  bribery,  in  endeavouring  to 
•"  procure  himfelf  to  be  elecltd  and  returned  a 
"  burgefs.,  to  ierve  in  this  prefent  Parliament, 
"  for  the  borough  of  Hindon,,  in  the  county  of 
"  Wilts," 

The  like  refolution  refpecYmg  Mr.  Hollis„ 

*■  Refolved,  That  k  appears  to  this  Committee, 

*  that  James  Calthorpe,  Efq.  by  his  agents,  has 
"  been  guilty  of  notorious  bribery,  in  endeavour- 
&  ing  to  procure  himfelf  to  be  deleted  and  returned 

*  a  burgefs  to  ferye  in  this  prefent  Parliament  for 
"  the  faid  borough  of  Hindon. 

<c  Refolved,  That  it  appears  to  this  Committee, 
u  that  Richard   Beckford,  Efq.  has,  by  his  agent,     [179] 
<c  endeavoured  by  promife  of  money,   to  procure 

*  himfelf  to  be  elected,  and  returned  a  burgefs,  to 
"  ferve  in  this  prefent  Parliament  for  the  faid  bo- 
"  rou2;h  of  Hindon. 

"  Refolved,  That  it  appears  to  this  Committee, 
-"  that  the  Rev.  John  Nairn,  of  Hindon  ;  Falham 
"  Nairnc,    Efq.  late   of  Bury-ftrcct,  St.  James's, 

k  4  "  Francis 
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<c  Francis  Ward,  of  Sherbornc-lane,  London; 
Stevens,  a  butcher,  at  §alifbury,  com- 
monly called  Jobber  Stevens,  &c.  (in  all,  thir- 
teen, fpecified  by  name)  have  acted  as  agents, 
<c  and  have  been  accefTary  to,  and  concerned  in, 
"  the  notorious  acts  o£  bribery  and  corruption, 
"  that  have  been  practifed  at  the  laft  election  for 
"  the  faid  borough  of  Hindon. 

"  Refolved,  That  it  is  the  opinion  of  this  Com- 
"  mittee,  that  the  Houfe  be  moved,  for  leave  to 
"  bring  in  a  bill,  to  disfranchife  the  faid  borough 
f<  of  Hindon,  in  the  county  of  Wilts  (%)" 

The  conhderation  of  this  report  was  adjourned 
fill  the  23d  of  February,  and,  in  the  mean  time,  an 
[180]    order  was   made,    that    the  Speaker    fhould   not 
iflue  his  warrant  for  a  new  writ,  till  the  Houfe  pro- 
ceeded to  finch  confederation  (2). 

63s  Though  the  account  of  the  further  proceed- 
ings of  the  Houfe  relative  to  this  matter,  does  not 
come  within  the  ftricl:  limits  of  the  prefent  defigm 
yet,  as  they  were  the  immediate  confequence  of  the 
proceedings  of  the  Committee,  the  hiftory  of  the 
one  would  be  incomplete  without  that  of  the 
other. 

On  Thurfday  the  23d  of  February,  the  two  firft 
refolutioris  of  the  Committee,  being  read  a  fecond 
time,  were  agreed  to  by  the  Houfe ;  and  the  third 
refoiution  being  read  a  fecond  time,  on  the  queflion 
being  put  for  the  Houfe  to  agree  to  it,  a  motion 
was  made  that  the  ftatute  of  the  10th  of  George 

(1)  (2)  Votes,  p.  z\j,  218. 

in 
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III.  mould  be  read;  which  was  done  accordingly, 
and  then  the  third  refolution  was  agreed  to.'  When 
the  fourth  refolution  was  read  the  fecond  time  a  de- 
bate enfued,  and  a  motion  was  made,  that  it  mould 
be  adjourned  L>r  three  months,  but  this  paifed  in 
the  negative;  and  the  fourth  refolution,  and  then  [181] 
.the  fifth  (being  read  a  fecond  time)  were  agreed  to. 
The  fixth  refolution  (being  read  a  fecond  time)  Mr- 
Dundas  moved  the  Houle  accordingly;  and  the 
queftion  being  put  in  the  words  of  the  refolution, 
the  previous  queftion  was  put,  "That  that  queftion 
-"  be  now  put,"  which  palled  in  the  negative.  (A.) 

It  was  then  ordered,  that  leave  be  given  to  bring 
in  a  bill  to  incapacitate  from  voting  at  elections  of 
members  of  Parliament,  190  (1)  pcrfons  by  name 
(including  feveral  of  thofe  mentioned  in  the  fifth 
refolution  of  the  Committee)  out  of  two  hundred 
and  ten  who  had  polled  at  the  election;  and  for 
the  preventing  bribery  and  corruption  in  the  elec- 
tion of  members  to  ferve  in  Parliament  for  Ilin- 
don.    (B.) 

Mr.  Dundas,  Mr.  Byng,  Mr.  Elwes,  and  the 
other  members  of  the  Committee,  were  ordered  to  [l82J 
prepare  and  bring  in  this  bill;  and,  in  the  mean 
time,  it  was  refolved,  That  the  Speaker  fhould  not 
ilTue  his  warrant  to  make  oat  a  new  writ,  for  a 
month  longer  (2). 

On  the   8th   of  March,   Mr.  Dundas  prefented 

(1)  The  number  in  the  print-     appears  to  be  a,  miftake  of  two. 
ed  bill  is  dated  to  be  138,  but       (2)  Votes,  p.  272,  273. 
CD  reckoning  the  names,  there 

the 
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the  bill;  which  was  read,  and  ordered  to  be  read  * 
fecond  time,  on  the  29th  of  that  month  (1).  It 
was  of  courfe  alfo  ordered  to  be  printed,  and  a 
printed  copy  of  the  bill,  with  the  order  for  the  fe- 
cond reading,  was  ordered  to  be  ferved  on  all  the 
perfons  named  in  it :  and  it  was  rclolved  that  leaving 
them  at  their  refpecYivc  abodes  mould  be  good 
fervice. 

On -the  28th,  a  petition   of  certain  inhabitants 
of  Hindon   was  prefented   to   the   Houfe,  letting 
forth;  that  they  obferved  by  the  Votes,  that  a  bill 
was  depending,  by  which   their  rights  would   be 
materially  affected,  and  the  ufual  mede  of  election 
for  the  borough  eiTentially  altered  ;  that  they  felt, 
with   infinite   concern,   the   cenfurc  that  had  been 
fig -5]    palTed  by  a  Committee  of  the  Houfe,  on  many  of 
the  electors;  but,  at  the  fame  time,  relying  upon 
the  candour  of  the  Houfe,  they  hoped  it   was  not 
intended  that  thev,  who  were  innocent,  mould  be 
included  in  a  punifhment  which  only  ought  to  ex- 
tend to  thofe  who  had  made  an  improper  ufe  oi 
their  franchiie ; .  and  praying  that   they  might  be 
heard  by  themielves,  or  counfel,  againft  the  bill. 

This  petition  wa£  ordered  to  lie  on  the  table  until 
the  bill  mould  be  read  a  fecond  time  (2). 

The  day  following  (29th  of  March)  the  order 
of  the  day  being  read,  and  the  queftion  being  pro- 
pofed  for  reading  the  bill  a  fecond  time,  the  mef- 
ienger  who  had  been'  charged  with  the  fervice  of 
the  copies  of  it  on  the  parties,,  was  called  to  prove 

(1)  Votes,  p.  3-I4--  (2)  '&/.  P-  445-  446- 

fuch 
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fuch  fervicc;  and  Thomas  Spencer,  one  of  the  per- 
fons  named  in  the  bill,  was,  at  his  own  defire,  heard 
on  behalf  of  himfclf,  againft  the  bill- 
Then,  in  confequence  of  a  motion  for  that  pur- 
pofe,  the  entry  in  the  Journals  of  the  Houfe,  of  the 
22d  of  March  172*,  and  the  4th  of  April   1723,    [184] 
of  the  proceedings  of  the  Houfe  upon  the  bill  for 
inflicting  certain  pains  and  penalties  upon  Francis 
lord  bifliop  of  Rochefter,  was  read. — After  which, 
the  bill  was  read  a  fecond  time;  and  it  was  refolved, 
that  it  fhould  be  confidered  in  a  Committee  of  the 
whole  Houfe  on  the  5th  of  April,  and  that  the  pe- 
titioners  againft   it    ihould  be  heard   before  that 
Committee,  by  themfelves  or  their  counfel. 

A  petition  of  certain  perfons  named  in  the  bill 
Was  then  prefented,  complaining  that  they  were 
aggrieved  by  being  incapacitated  by  it,  and  praying 
to  be  heard  by  themfelves  or  counfel.  This  peti- 
tion was  alio  referred  to  the  Committee  of  the 
whole  Houfe,  and  leave  was  given  to  the  petitioners 
to  appear  againft  it,  by  themfelves  or  counfel. 
After  this,  on  a  motion  for  that  purpofe,  the  firft 
rciblution  of  the  ielect  Committee  was  read,  and  a 
motion  was  made,  and  the  queftion  put; 

"  That  it   be  an  inftruction  to  the  laid  Com- 
mittee of  the  whole  Houfe,  that  they  have  power 
to  receive  a  claufe,  or   claufes,  for   inflicting  a     [185} 
fuitable  punifhment  on  the  laid  Richard  Smith, 
Efquire,  for  his  laid  offence." 
It  palled  in  the  negative. 

And 
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*  •  And  the  fecond  refolution  being  read,  and  a 
fimilar  queftion  put,  refpecting  Mr.  Hollis,  that, 
likewife,  palled  in  the  negative  (1). 

On  Friday,  the  31ft  of  March,  the  order  for  the 
Houfe  to  refolve  itfelf  into  a  Committee  of  the 
whole  Houfe,  en  the  5th  of  April,  on  the  bill,  was 
difcharged;  and  the  10th  of  April  appointed  for 
that  purpofe  (2). 

On  Monday,  the  10th  of  April,  the  order  of  the 
day  being  read,  a  petition  of  John  Nairn,  clerk, 
was  prefented,  denying  the  charges  brought  againfl 
him  before  the  felecl:  Committee,  and  praying  to 
be  heard,  by  his  counfel,  agamlt  that  part  of  the 
bill  which  tended  to  incapacitate  him.  This  was 
granted,  and  his  petition  referred  to  the  Houfe. 
1 86]  Amotion  being  now  made,  and  the  queflion 
being  propofed,  that  the  Speaker  mould  leave  the 
chair,  the  Houfe  was  moved  that  the  entries  in  the 
Journal  of  the  Houfe,  of  the  20th  of  March,  1724, 
and  the  3d,  9th,  and  12th  of  April,  1729,  of  tire 
proceedings  of  the  Houfe  with  relation  to  the  bill 
to  difable  Thomas  Bambridge  to  hold  or  execute 
the  office  of  Warden  of  the  prifon  of  the  Fleet,  or 
to  have  or  exercife  any  authority  relating  thereto, 
might  be  read;  which  being  done,  the  Houfe  re- 
folved  itfelf  into  a  Committee  of  the  whole  Houfe, 
on  the  bill. 

In  this  Committee,  it  being  propofed  to  call  cer- 
tain perfons,  named  in  the  bill,  and  incapacitated 
by  it,  to  prove  the  allegations  it  contained,   (for  it 

0)  Votes,  p.  457,  458.  (2)   Ibid.  p.  473. 

had 
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had  been  debated,  and  fettled  in  the  Houfc,  in 
fonie  former  ftage  of  the  bufinefs,  that  the  evidence 
given  before  the  felecl:  Committee,  and  reported 
by  them,  could  not  be  admitted  on  this  occafion), 
it  was  objected  that  they,  being  parties,  and  like 
defendants  in  an  indictment,  could  not,  without 
overturning  the  known  rules  of  law  and  juftice,  be  [187] 
received  as  witnefTes  in  this  cafe.  This  objection 
produced  a  debate,  and  though  it  was  treated  as  of 
no  weight  by  fome  gentlemen  of  the  long  robe,  it 
ivas  ftreniioufly  fupported  by  others,  and  proved 
fatal  to  the  bill;  for  all  the  perfons  who  were  capa- 
ble of  proving  the  facts,  and  who  had  proved  them 
before  the  feleol  Committee,  were  themfelves  of- 
fenders, and  named  in  the  bill. 

When  the  Speaker  relumed  the  chair,  on  a  mo- 
tion of  Mr.  Dundas,  leave  was  given  to  bring  in  a 
new  bill,  fimilar  to  the  former  (13),  but  leaving  out 
the  names  of  certain  perfons  who  were  intended 
to  be  made  life  of  as  witnefTes  (1);  and  Mr.  Sol- 
licitor-Gcneral,  Sir  George  Hay,  Mr.  Grenville, 
and  Lord  George  Germaine,  together  with  the 
members  of  the  felect  Committee,  were  ordered 
to  prepare  and  bring  it  in. 

On  Wednefday,  the  1  2th  of  April,  Mr.  Dun- 
das prefented  this  new  bill,  which  being  received,  [188] 
and  read  the  firft  time,  the  Iloufe  was  moved, 
that  the  four  firft  refolutions  of  the  felect  Com- 
mittee fhould  be  read^  and  this  being  accordingly 
done,  the  26th  day  of  April  was  appointed  for  the 

(1)  Votes,  p.  517,518,  519. 

fecond 
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fecond  reading.  A  fimilar  order  to  what  had  been 
made  on  the  former  occafion  was  now  made  re- 
lative to  the  ferving  the  parties  with  copies;  and 
orders  were  made  feve  rally,  that  Francis  Mead, 
Thomas  Spencer,  John  Becket  (baker),  John 
Becket,  ion  of  William,  John  Baldwin,  William 
Crabb,  Thomas  Penny,  Thomas  Richardfon,  and 
Thomas  More,  perfons  named  in  the  former,  but 
omitted  in  this  bill,  mould  attend  the  Houfe,  at 
the  time  appointed  for  the  fecond  reading  (i). 

On  Wednefday,  the  26th  of  April,  before  the 
order  of  the  day  for  the  fecond  reading  of  the  bill 
was  called  for,  feveral  petitions  relative  to  this 
bufinefs  were  prefented  to  the  Houfe. 

A   petition    of   Thomas    Howell,    and   others, 
£189]     fetting  forth;  that  they  had  been  included  in  the 
former  bill  of  incapacitation,  and  were  ib  in  that 
now   depending,  and   reprefenting  to   the   Houfe 
that,  as  they  had  done  nothing  to  invade  the  or- 
dinary courfe  of  the  laws  againft  bribery  and  cor- 
ruption, and  had  always  been  forth-coming,  and 
never  attempted  to  prevent  the  fervice  of  legal 
procefs,   they  hoped    no  new   or  extraordinary 
mode  of  profecution  or  punifhment  would  be 
"  adopted  againft  them,  by  which  they  might   be 
<c  deprived  of  the  ufual  advantages  given  by  law, 
"  in  the  ordinary  courfe  of  trial;5'  and  fuggefting 
that  a  bill,  tending   to  deprive  any  fubject  of  this 
realm  of  his  greateft  and  deareft  franchife,  cannot 
be  deemed  otherwife  than  a  criminal  profecution 

(1)  Votes,  p.  541,  542. 
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againft  iuch  fubject ;  and  that,  being  once  put  up- 
on his  defence,  he  cannot  legally  be  called  again  to 
anivver  the  lame  charge  -,  and  that  the  petitioners 
had  been  put  to  fo  heavy  an  expence,  in  defending 
themfclves  againft  the  charges  contained  in  the  for- 
mer bill,  that  they  were  unable  to  defray  the  ex- 
pences  of  the  neceffary  witneffes  and  journeys  to  [19°] 
London,  to  prove  their  innocence  againft  this 
fecond  profecution;  praying  therefore,  that  the  bill 
miglit  not  pafs  into  a  lawj  and  that  they  might  be 
heard  by  their  couniel  on  the  matters  contained  in 
this  petition,  and  might  be  admitted,  before  each 
was  put  upon  his  feparate  defence,  to  (how  cauie 
why  this  mode  of  profecution  ihould  not  be  adopted 
in  the  prefent  cafe  againft  them  (1), 

The  general   argument   in   this   petition  againft 
this  mode  of  profecution,  was  much  enlarged  upon 
in  the  different  debates  in  the  Houfe.     It  was  faid, 
that,  for  the   legislature  to  take  upon  it  the  juridi- 
cal authority,  was  a  delicate  and  dangerous  thing, 
being  an  encroachment  of  one  part  of  the  ftate  upon 
the  province  of  another;  that  it   never  ought  to  be 
done  but  on  very  particular  occafions,  where  punifh- 
ment  by  the  common  courfe  of  law  was  not  attain- 
able, either  on  account  of  the  eminence  and  powrer 
of  the  offender,  or  for  other  reafons;  or  when  the 
remedy  provided   by  law  was  not  adequate  to  the 
offence.     That  thefe  reafons  would  appear  to  have     [191] 
operated,  in  all  or  moil  of  the  cafes  of  bills  of  at- 
tainder, bills  of  pains  and  penalties,  and  bills  of  in- 

(1)  Vote?,  p.  576. 

capa- 
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capacitation,  which  arc  to  be  met  with  in  the  re 
cords  of  Parliament ;  and  for  the  proof  of  this,  the 
cafes  of  bifhop  Atterbury,  and  of  Bambridge  were 
cited.  That  even  in  the  late  inftance  of  New 
Shoreham,  (though  the  proceeding  then  by  bill 
could  not  be  approved  of),  the  circumflances  were 
different  from  thofe  of  the  prefent  cafe,  for  there 
the  offence  was  the  joint  crime  of  a  whole  clafs  of 
men  acting  as  the  combined  members  of  an  illegal 
fociety,  but  that  at  Hindon,  the  offences  of  each 
individual  were  feparate  and  diftinct,  and  each  was 
liable  to  a  diftinct  profecution  at  law,  the  confe- 
quence  of  which,  if  he  were  convicted,  would  be, 
as  to  the  lofs  of  his  franchise,  exactly  the  fame  as  if 
he  were  punifhed  by  a  bill  of  incapacitation  (i). 

The  petition  was  ordered  to  lie  on  the  table,  till 
[192]    the  fecond  reading  of  the  bill ;  the  petitioners  to  be 
then  heard  by  their  counfel  againft  the  bill. 

A  petition  of  the  electors  not  mentioned  in  the 
bill,  and  againft  whom  there  was  no  charge  of  bri- 
bery, and  who  had  petitioned  the  Houfe  on  the 
28th  of  March,  againft  the  former  bill,  was  then 
read,  praying  to  be  heard  by  counfel  againft  that 
part  of  the  preient  bill  which  related  to  the  altera- 
tion  of  the  right  of  election. 

This  petition  was  difpofed  of  in  the  fame  manner 
with  the  one  which  had  juft  been  prefented. 

Then  a  third  petition  from  the  perfons  difabled 
\>y  the  bill,  praying  that  they  might  be   heard  by 

( i )  Statute  2  Geo.  II.  cap.  24. 

^  their 
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their  counfel,  againft  that  part  of  it  which  related 
to  their  incapacitation; 

And  a  fourth,  from  John  Nairn,  clerk,  to  the 
fame  effect  with  his  former  petition  of  the  1  oth  of 
April,  were  prefented,  and  difpofed  of  in  the  like 
manner  with  the  other  two. 

Laftly,  a  petition  was  prefented  from  Thomas 
Howell,  and  Thomas  Dukes,  fetting  forth;  that 
they  obferved  that  feveral  perfons  had  been  left  [I93J 
out  of  the  prefent  bill,  who  were  included  in  the 
former,  for  the  purpofe,  as  they  were  informed,  of 
being  admitted  witneffes,  and  that  they  were  privy 
to,  and  defirous  of  giving  evidence  to  the  Houfe, 
of  very  intereiling  and  important  tranfactions,  re- 
flecting the  matters  contained  in  the  new  bill, 
which,  if  dilcovered,  and  given  in  evidence,  would 
effectually  invalidate  the  teftimony  of  fome  perfons 
included  in  the  former  bill  and  omitted  in  this ; 
praying  therefore,  to  have  their  names  (truck  out 
of  the  bill,  and  to  be  produced  and  examined  as 
witneffes. 

This  petition  was  ordered  generally  to  lie  on  the 
table. 

The  order  of  the  day  being  now  read,  the  bill 
was  ordered  to  be  read,  and  the  counfel  againft  it 
(Mr.  Pepys  for  the  petitioners  incapacitated  by  the 
bill,  Mr.  Bearcroft  for  the  other  petitioners,  elec- 
tors of  Hindon,  and  Mr.  Macdonald  for  the  Rev. 
Mr.  Nairn)  being  called  in,  the  bill  was  read  a  le- 
cond  time,  and  the  petition  ofjfjhomas  Howell  and  [194] 
others  was  read,  and  counfel  heard. 

Vol.  I,  L  The 
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The  bill  was  then  committed   to  a   Commit i 
of  the  whole  Houfe  for  the   enfuing  day,  and  the 
feveral  petitions  were  referred  to   that  Committee, 
and  the  witncfl'es  ordered  to  attend  (i). 

On  Thurfday,  the  27th  of  April,  the  petition 
of  Thomas  Howell,  and  othersy  praying  to  be  ad- 
mitted witneiles,  was  rererred  to  the  Committee  of 
the  whole  Houfe ;  and  Mr.  Elwes,  Chairman  of 
that  Committee,  reporting,  that  Thomas  Howell, 
on  being  examined  in  relation  to  the  non-attend- 
ance of  Thomas  Spencer  and  John  Becket,  two  of 
the  witneffes  who  had  been  fummoned,  had  grofsly 
prevaricated,  he  was  ordered  to  be  committed 
to  Newgate;  and  afterwards  Mr.  Elwes  report- 
ing, that  William  Lucas  being  examined  before 
the  Committee,  had  grofsly  prevaricated,  and  given 
falfe  evidence,  he  was  ordered  to  be  committed  to 
the  Gatehoufe. 
[J95]  A  firailar  report,  and  the  like  order,,  were  made, 
concerning  Henry  Chant.. 

And  Mr.  Elwes  reporting,,  that  Spencer  and 
Becket  had  attended  the  day  before,  in  purfuance 
of  the  order  of  the  Houfe,  but  had  purpofely  kept 
out  of  the  way,  to  avoid  being  ferved  with  the 
order  for  their  attendance  this  day,  they  were  or- 
dered to  be  fent  for  in  cuftody  of  the  ferjeant  at 
arms  ;  and  an  order  being  made  for  the  Houfe  to 
refolvtMtielf  again,  on  Tuefday  following,,  into  a 
Committee  of  the  whole  Houfe,  for  the  further 

(t)  Votes,  p.  $77o78>579- 

con.- 
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confuleration  of  the  bill,  the  orders  for  the  attend- 
ance of  the  witneiTes  were  renewed  (1). 

On  Monday,  the  1  ft  of  May,  Thomas  Howell 
was  ordered  to  be  removed  from  Newgate  to  the 
Gatehoufe,  having  petitioned  the  Houfe  for  that 
purpofe  (2). 

On  Tuefday,  the  2d  of  May,  the  ferjeant  at 
arms  being  called  upon,  to  give  an  account  of  what 
had  been  done  in  relation  to  the  taking  Thomas 
Spencer,  and  John  Becket,  the  meflengers,  who 
were  fent  in  fearch  of  them,  informed  the  Houfe,  [196] 
that  very  ftricl:  enquiry  had  been  made  after  them, 
but  that  they  were  not  yet  taken;  upon  which 
the  Committee  oi  the  whole  Houfe,  for  the  confi- 
deration  of  the  bill,  was  put  off  till  the  Monday 
following,  the  orders  for  the  witnc^es  were  renew- 
ed, and  it  being  iufpe£Kd,  from  the  teftimony 
given  by  the  perfons  who  had  been  committed, 
that  Mr.  Smith  and  Mr.  Fafham  Nairn  had  been 
concerned  in  fecreting  Spencer  and  Becket,  they 
were  ordered  to  attend  on  the  Monday  (1). 

On  Monday,  the  8th  of  May,  petitions  were 
prefented  from  Howell  and  Lucas,  acknowledging 
their  prevarications,  which  they  faid  were  uninten- 
tional, but  alledging  they  had  declared  all  they 
knew  concerning  Spencer  and  Becket,  and  defiling, 
on  account  of  their  poverty,  and  their  having  fa- 
milies to  maintain,  that  they  might  be  admitted 

(1)  Votes,  p.  586, 587.  (3)  Ibid.  p.  613. 

(2)  Ibid.  p.  607. 
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to  afk  pardon  at  the  bar  of  the  Houfe*  and  be  dif- 
charged  without  the  payment  of  fees. 

Thefe  petitions  were  ordered  to  lie  on  the  ta- 
ble. 
[197]  The  like  information  as  on  the  Tucfday  preced- 
ing, was  given  by  the  mcfTengers  who  had  been 
fent  in  fearch  of  them,  concerning  Spencer  and 
Becket. 

Mr.  Smith  and  Captain  Fafham  Nairn  were  then 
*  xamined,  in  relation  to  the  non-attendance  of 
Spencer  and  Becket ;  after  which,  the  order  of  the 
day  for  the  Committee  of  the  whole  Houfc  on  this 
bufinefs  being  read,  it  was  refolved, 

That  it  appeared  to  the  Houfe.  that  from  the 
abfence  of  Spencer  and  Becket,  two  material  wit- 
nefies  in  fupport  of  the  bill,  it  would  not  be  ex- 
pedient to  proceed  further  in  it,  in  this  feflion  of 
Parliament. 

It  was  then  feverally  refolved, 

That  the  Houfe  would  take  the  report  of  the 
felect  Committee,  who  were  appointed  to  try  the 
petition  of  James  Calthorpe,  and  Richard  Beck- 
ford,  Efq.  into  further  confideration,  as  early  as 
poflible  in  the  next  feflion ;  that  until  then,  no 
wrarrant  for  a  new  writ  mould  be  ordered  ; 
[198]  And,  that  an  humble  addrels  mould  be  pre- 
fented  to  the  King,  to  iilue  a  proclamation  for  ap- 
prehending Spencer  and  Becket,  with  the  promiie 
of  a  reward,  fo  that  they  might  be  delivered  into 
the  cuftody  of  the  ferjeant  at  arms  during  this 
feflion  of  Parliament : 

And, 
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And,  this  addrefs  was  ordered  to  be  minted  by 
fuch  members  of  the  Houfe,  as  were  members  of 
the  privy  council. 

Tnen,  upon  motion  fjr  that  purpofe,  the  fir  ft 
refolution  of  the  feledt  Committee,  as  agreed  to 
by  the  Houfe  on  the  23d  of  February,  was  read  ; 
and  then,  upon  a  motion  for  that  purpofe,  the  fol- 
lowing entry  in  the  Votes  of  the  Houfe,  of  the  5th 
of  December  laft,  was  read. 

"  Refolved,  That,  if  it  mail  appear  that  any 
"  perfon  hath  procured  himfelf  to  be  elected,  or 
"  returned  a  member  of  this  Houfe,  or  endea- 
w  voured  fo  to  be,  by  bribery,  or  any  other  cor  • 
w  rupt  practices,  this  Houfe  will  proceed  with  the 
"  utmoft  feverity  againft  fuch  perfon  (1)." 

And  an  order  made,  [J99; 

"  That  the  Attorney  General  do  forthwith  pro- 
"  fecute  Richard  Smith,  Efq.  for  the  laid  of- 
ki  fence." 

The  fecond  refolution  was  read  in  like  manner, 
and  the  like  order  made,  that  the  Attorney  Gene- 
ral mould  profecute  Mr.  Mollis. 

The  third  refolution  being  alfo  read,  and  a  mo- 
tion made,  and  the  queftion  propofed,  that  the 
Attorney  General  mould  profecute  James  Cai- 
thorpe,  Efq.  the  previous  queftion  was  put,  and 
refolved  in  the  affirmative  ;  and  then  the  like  order 
was  made  for  the  profecution  of  Mr.  Calthorpe. 

(1)  Votes,  p.  5,  Vide  Cafe  of  Sr.  Ives,  note  (B.) 
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Laftly,  the  fourth  refolution  being  read,  it  was 
ordered,  that  the  Attorney  General  fhould  like* 
wife  forthwith  profecute  Mr.  Beckford  (i). 

The  addrefs  for  apprehending  of  Spencer  and 
Becket  was  prefented  to  the  King,  and  the  procla- 
mation ifTued  (2)  ;  but  on  Thurfday,  the  nth  of 
[200]  May,  they  furrendered  themfelves,  and,  it  being 
feverally  refolved  by  the  Houfe,  "  That  they  had 
"  purpofely  abfconded,  in  order  to  avoid  being 
"  ferved  with  an  order  for  their  attendance,  as  wit- 
"  neffes,  on  a  Committee  of  the  Houfe,"  they 
were  ordered  to  be  committed  to  Newgate  (3). 

( 1)  Votes,  p.  644,  645, 646,       (2)  Ibid.  p.  660. 
647,  (3)  Ibid.  p.  672,  673. 
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DAGE  181.  (A.)  It  appears,  by  the  Journals,  that  in  ^ote 
1702,  in  a  cafe  not  unlike  the  prefent,  a  bill  was  w»y^ 
brought  in  for  disfranchifmg  this  borough,  and  for  transfer- 
ring the  right  of  choofing  two  members  of  Parliament,  to 
all  the  freeholders  of  the  Hundred  where  the  Borough  lies, 
excepting  fuch  of  them  as  had  a  right  to  vote  for  the  borough 
of  Downton.  On  this  occafion,  a  petition  from  fome  of  the 
inhabitants  of  Hindon  was  prefented,  in  oppofition  to  the 
bill,  and  was  referred  to  the  Committee  appointed  to  prepare 
and  bring  it  in.  On  the  8th  of  February,  ijof,  the  bill 
.palled  the  Lower  Houfe;  but  it  dropt  in  the  Houfe  of  Lords. 
Journ.  vol.  xiv.  from  p.  5,  col.  1.  to  p.  184,  col.  1.  pajfim. 

P.  181,  187.  (B.)  There  were  different  plans  propofed       Note 
for  difpofing  of  the  two  feats  in  Parliament,  in  cafe  it  had         (B.) 
been  thought  proper  to  disfranchife  the  borough  of  Hindon 
entirely.     Some  thought  this  a  fair  opportunity  of  bellowing 
atlual  reprefentatives  on  one  of  thofe  great  manufacturing 
towns,  fuch  as  Manchefter  or  Birmingham,  which  have  not      [202 ] 
hitherto  had  any  members  of  their  own.      But  others  were 
of  opinion,  that,  inftead  of  an  acl:  of  favour,  this  would  in 

L  4  truth 


20 z  Notes  on  the  Cafe  of  Hindon. 

Note  truth  bean  injury,  as  all  the  cxpence,  ditfpation,  and  dif- 
v^Jl^^,  fenfions,  which  are  too  often  the  attendants  and  confequences 
of  elections,  would  be  thereby  introduced  in  the  place  of 
ceconomy,  fobriety,  and  induftry.  Another  project  was,  to 
give  the  right  of  choofing  two  additional  members  to  the 
freeholders  of  the  county  at  large.  The  objection  to  this 
was,  that  it  would  be  an  innovation  on  the  conftitution,  by 
altering  the  balance  between  the  provincial  and  municipal 
reprefentation :  that  fuch  examples  become  dangerous  prece- 
dents, and  therefore  ought  to  be  avoided.  A  third  fcheme 
was,  to  give  the  right  fol.ly  to  the  freeholders  of  the  Hun- 
dred, but  that  was,  in  a  degree,  liable  to  the  fame  objection  ; 
and,  as  every  one  of  the  three  defigns  would  have  deprived 
the  prefent  unbribed  electors  of  Hindon,  and  all  fucceeding 
inhabitants,  of  a  very  valuable  franchife,  which  they  had 
done  nothing  to  forfeit,  the  prcpofal  of  a  bill  for  an  entire 
disfranchifement  was  rejected,  and  a  claufe  was  put  into  both 
the  incapacitating  bills,  leaving  the  right  of  election  as  for- 
merly, but  communicating  that  right,  jointly  with  the  for- 
mer, to  a  newclafs  of  electors.  Who  they  were  to  be,  was 
not  filled  up  in  either  of  the  bills;  however,  as  both  were 
formed  on  the  model  of  the  New  Shoreham  act  (n  George 
[203]  III.  cap.  55),  fo  mod  of  thofe  who  fupported  them,  were  for 
following  the  provifion  of  that  act,  in  beftowing  the  joint 
right  on  the  freeholders  of  forty  {hillings  a  year  within  the 
Hundred. 
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In  the  County  of  WILTS. 


The  Committee  was  chofenon  Friday,  the  3d  of  January, 
and  confided  of  the  following  Gentlemen  : 


Sir  JohnHynde  Cotton,  Bt.Chairmair 

Richard  Aldworth  Neville,  £fq.  - 

Charles  Morgan,  Efq.       -     -  - 

Edward  Roe  Yeo,  Efq.     -     -  - 

Sir  George  Robinfon,  Bart.    -  - 

Hugh  Owen,  Efq.      -     •     -  - 

Lord  Adam  Gordon     -     -     -  - 

Lucy  Knightley,  Efq.  -     -     -  - 

Rowland  Holt,  Efq.     -     -     -  - 

Edward  Gibbon,  Efq.       -     -  - 

Hon.  Booth  Grey  -     -     -     -  - 

John  Dodd,  Efq.    -     -     -     -  - 

Jofeph  Bullock,  Efq.    -     -     -  - 

Nominees 

Of  the  Petitioners  : 

Sir  Richard  Sutton,  Bart.  -     -  - 

Of  the  Sitting  Members  : 

Fletcher  Norton,  Efq.       -     -  -J 


\  »- 

/    u 

£ 


Cambridgefhire. 

Grampound. 

Breconfhire. 

Coventry. 

Northampton. 

Pembroke. 

Kincardinefhire. 

Northamptonfhire 

Suffolk. 

Lefkeard. 

Leicefter. 

Reading. 

Wendover. 


St.  Alban's 


^ 


Carlifle. 


Petitioners: 

Sir  Philip  Hales,  Bart,  and  John  Cooper,  Efq. 
Certain  Freeholders  of  the  borough  of  Downton. 

Sitting  Members : 
Thomas  Duncombe,  Efq.  Thomas  Dummer,  Efq. 

Counsel, 

For  Sir  Philip  Hales^  and  Mr.  Cooper  : 

Mr.  Mansfield,  Mr.  Lee, 

For  the  Freeholders  Petitioners : 
Mr.  Hardinge. 

For  the  Sitting  Members  : 
Mr.  Serjeant  Davy,     Mr.  Maddox, 
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ON  Saturday,  the  4th  of  February,  the  Com- 
mittee being  met,  the  petitions  were  read, 
fetting  forth  ;  That  feveral  perfons  were  allowed  to 
vote,  at  the  laft  election  of  burgeffes  for  this  place, 
who  had  no  right,  by  which  means  a  pretended 
majority  was  procured  in  favour  of  Duncombe  and 
Dummer,  and  they  were  returned,  although  the 
petitioners,  Hales  and  Cooper,  had  a  clear  majority 
of  legal  votes  (1). 

In  the  petition  of  Hales  and  Cooper,  there  was 
likewile  a  charge  of  bribery  againft  the  fitting 
members;  but  this  not  being  infifted  on  before 
the  Committee,  the  only  queftion  was,  concerning  [208] 
the  right  of  the  different  perfons  who  had  polled 
at  the  election  to  vote. 

(1)  Votes,  6  Dec.  p.  19.   19  Dec.  p.  97,  98. 

There 
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There  is  no  determination  of  the  Houfe  of 
Commons,  of  the  right  of  election  in  Downton. 

The  numbers  on  the  poll,  as  produced  by  Ed- 
ward Poore,  Efq.  the  fleward  and  returning  officer, 
were  : 

For  Mr.  Duncombe     -     -     -     22   * 
For  Mr.  Dummer  -     -     -     -     22 
For  Mr.  Cooper      -     -     -     -     n 
For  Sir  Philip  Hales     -     -     -     10 

The  counfel  for  the  fitting  members,  on  the 
opening  of  the  caufe,  would  not  admit  any  general 
rale  as  to  the  right  of  voting;  but  both  fides,  in 
their  arguments,  confidered  it  to  be,  "  In  perlons 
"  having  a  freehold  interefl  in  burgage  tenements, 
"  holden  by  a  certain  rent,  fealty,  and  fuit  of 
"  court,  of  the  bifhop  of  Winchefler,  who  is  lord 
"  of  the  borough,  and  paying  reliefs  on  defcent, 
"  and  fines  on  alienation."  * 

The  counfel   for   the    petitioners    objected    to 
nineteen  or  twenty  of  the  voters  for  the  fitting- 
members. 
[200]  One  general  objection,  which  applied  to  moil  of 

them,  was  Occafionality. 

It  was  proved,  that  the  conveyances  to  fome 
were  made  in  1768,  but  that  the  deeds  had  re- 
mained ever  fince  that  time  in  the  hands  of  Mr. 

[*A   farther   difcufSon    of  p.  173.   Of  Clitheroe  in  178  1, 

the   burgage    tenure  right    of  and  Luggerfhall  in  1791  (both 

election  took  place  in  the  cafe  inedited)     and     the    cafe     of 

of  Downton,  in  1784.   1  Lud.  Horiham  1792.    2  Fras.  p.  7..] 
p.  109,  and   in    1785.   3  Lud. 

Dun- 
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Duncombe  (who  is  proprietor  of  near  two-thirds 
of  the  burgage  tenements  in  Downton  ;)  that  the 
occupiers  had  continued  to  pay  their  rents  to  him, 
and  expected  to  do  fo  when  they  became  due  again, 
confidering  him  as  their  landlord,  and  being  unac- 
quainted with  the  grants  made  by  him  to  the 
voters ;  and  that  there  were  no  entries  on  the 
court-rolls  of  1768,  of  thofe  conveyances,  nor  of 
the  payment  of  the  alienation  fines. 

The  conveyances  to  others  appeared  to  have 
been  printed  at  the  expence  of  Mr.  Duncombe,  and 
executed  after  the  writ  and  precept  had  iflued, 
fome  of  them  being  brought  wet  to  the  poll.  The 
grantees  did  not  know  where  the  lands  contained 
in  them  lay,  and  one  man  at  the  poll  produced  a 
grant  for  which  he  claimed  a  vote,  which,  on 
examination,  appeared  to  be  made  to  another 
pcribn. 

Mr.  Duncombe,  at  the  poll,  forbad  the  voters  to  [210J 
anfwer  any  queflions  about  their  conveyances. 
The  confideration  in  them  all  was  five  (hillings. 
The  rent  twenty  (hillings  a  year.  They  were,  by 
leafe  and  releafe,  for  life,  with  a  claufe  of  re-entrv, 
if  the  grantee  mould  affign  without  the  confent  of 
the  grantor. 

It  appeared,  that  the  practice  of  making  fuch 
conveyances  about  the  time  of  an  election,  had 
long  prevailed  in  the  borough,  and  that  the  votes 
fo  made,  are  known  by  the  name  of faggots.  Mr. 
Poore,  the  returning  officer,  and  father-in-law  to 
the  petitioner  Cooper,  and  Mr.  Hayes  (formerly 
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member  for  Downton)  declared,  that  they  had 
always  confidered  thofe  faggots  as  bad  votes.  Mr. 
Poore  acknowledged  that  on  a  former  occa&on  he 
had,  to  oblige  Lord  Fevcrfham,  then  proprietor  of 
great  part  of  the  borough,  voted  under  one  of  thofe 
conveyances,  but  he  faid  he  had,  to  him,  exprefled 
his  doubts  of  the  legality  of  fuch  votes.  He  has 
been  returning  officer  ever  fince  1745.  A  witnefs 
[211]  (one  John  Quinton)  aged  78,  remembered  a  con- 
tended election  47  years  ago,  when  faggots  were 
polled  on  both  fides,  but  there  was  no  petition 
then  ;  nor  in  1  747,  when  the  only  conteft  happened 
which  (till  that  before  the  Committee)  has  been  in 
Downton  for  30  years  pad.  Then,  too,  faggots  were 
polled  on  both  fides. 

Mr.  Poore  faid,  that,  fince  he  had  known  the 
borough,  the  perfon  who  had  the  prevailing  interefl 
and  property  there,  and  was  therefore  fure  of  a  ma- 
jority of  undeniable  votes,  had  always,  at  the  time  of 
an  election,  a  number  of  thofe  faggots  ready,  to 
provide  againft  any  attack,  upon  that  ground,  from 
another  quarter. 

Such  being  the  fubftance  of  the  evidence  upon 
this  head,  it  was  contended,  for  the  petitioners, 

That  the  votes  in  queftion,  were  colourable, 
fraudulent,  and  void,  both  by  the  common  law  of 
Parliament,  and  the  ftatute  of  William  III.  com- 
monly called  they plitiing  aci. 

They  argued  as  follows : 
[212]         The  ftatntes  againft    occafional    freeholders    in 
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counties  (i),  and  in  boroughs  that  are  counties  of 
themfelves  (2),  and  againft  occafional  freemen  (3), 
do  not  make  any  exprefs  provifion  concerning 
burgage  tenure  boroughs;  but  that  votes  plainly 
fraudulent,  and  occafional,  are  bad  by  the  common 
iazv  of  Parliament,  is  evinced  by  a  variety  of  cafes. 
In  the  very  cafe  which  gave  rife  to  the  ftatutc  againft 
occafional  freemen,  the  Houfe,  before  the  ilatute 
palled,  determined  all  the  new  votes  to  be  bad  (4) ; 
and  in  that  of  Stafford,  4  February  1  72-5-,  the  Houfe 
reiblved, 

"  That  perfons  made  burgeffes  of  the  borough 
"  of  Stafford,  in  the  county  of  Stafford,  iince  the 
"  death  of  John  Dolphin,  Elq.  late  member  of 
u  Parliament  for  the  laid  borough,  not  being  fons 
*'  of  burgelfes,  or  not  having  ferved  fewen.  years 
"  apprenticefhip  within  the  faid  borough,  had  not  [2 13} 
"  a  right  to  vote  in  the  late  election  of  a  burgeis 
"  to  ferve  in  this  prefent  Parliament  for  the  laid 
"  borough  (5)." 

In  like  manner  in  the  cafe  of  Wareham,  19 
January  1.74J.  (6),  (after  the  two  flatutes  againft 
the  votes  of  occafional  freeholders  for  counties,  and 
boroughs  that  are  counties  of  themfelves,)  the 
Houfe  determined  the  right  of  election  to  be  as 
follows : 

(0  iS  Geo.  II.  cap.  18.  §3.  (5)  Journ.   vol.  xx.   p.    391. 

(2)  19  Geo.  II.  cap.  28.  col.  2. 

(3)  3  Geo.  III.  cap.  15.  (6)  Journ.  vol.  xxv.  p.  48L 

(4)  Journ.  vol.  xxix.  p.  337.  col.  2. 
col.  2. 

"  Refolved, 
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"  Refolved,  That  the  right  of  election  of  bur- 
"  gefles  to  ferve  in  Parliament  for  the  borough  of 
"  Wareham,  in  the  county  of  Dorfet,  is  only  in 
"  the  mayor  and  magi  ft  rates  of  the  faid  borough, 
<c  and  in  fuch  of  the  inhabitants  of  the  faid  borough 
"  as  pay  fcot  and  lot,  and  in  the  freeholders  of 
"  lands  and  tenements  there,  who  have  been,  bond 
fide,  to  their  own  ufe,  in  the  actual  occupation, 
or  in  the  receipt  of  the  rents  and  profits,  of  fuch 
[214]  u  lands  or  tenements,  for  the  fpace  of  one  whole 
year  next  before  the  eleclion,  except  the  fame  came 
to  fuch  freeholders  by  defcent,  devife,  marriage, 
"  marriage-fettlement,  or  promotion  to  fome  be- 
"  nefice  in  the  church  (A)." 

Nay  there  was  no  particular  limitation  to  occa- 
fionality  at  common  law.  Votes  clearly  fraudulent, 
and  made  merely  for  the  purpoie  of  an  election, 
were  bad,  though  of  a  date  more  than  a  year  an- 
terior to  the  election.  This  appears  from  the  cafe 
of  Weymouth,  and  Melcombe  Regis,  3  June, 
17 14,  where  votes  of  three  years  (landing,  being  oc- 
casional, were  determined  to  be  void  (1).  If  that 
period  is  fixed  by  the  ftatutes  juft  mentioned,  they 
are  to  be  conftrued  to  mean  that  perfons  claiming 
to  vote,  who  have  become  freeholders  or  freemen 
within  the  year,  (hall  be  prefumed  and  holden  to 
have  become  fo  for  the  purpofe  of  the  election, 
without  enquiry,  and  their  votes  rejected;  but 
they  do  not  preclude  an  enquiry  into  the  fraudu- 
lency  or  occafionality  of  votes,  though  of  more 

(1)  Journ.  vol.  xvii.  p.  665.      Haflemere,  infra, 
col.    2.      Vide    the  Cafe    of 

than 
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than  a  year's  (landing.  Be  this  however  as  it  may, 
with  regard  to  the  fpecies  of  votes  which  are  the 
direct  objects  of  thofe  flatutes,  fuch  votes  as  are  not 
mentioned  in  them,  as  votes  for  burgage  tenures, 
mud  continue  fubject  to  the  fame  objections  as 
formerly.  They  may  be  occafional,  though  not 
mentioned  in  thofe  flatutes,  becaufe  occafionality 
has  been  proved  to  exift  independent  of  the  flatutes. 
Perhaps  occafionality  and  fraud  are  to  be  prefumed 
without  enquiry,  even  with  regard  to  them,  when 
they  have  been  made  within  the  year,  by  an  ana- 
logy to  the  provifion  of  the  3d  of  George  III. 
againft  occafional  freemen,  fimilar  to  the  analogy  to 
the  flatutc  of  the  19th  of  George  II.  which  the 
Houfe  feems  to  have  followed  in  their  decifion  in 
the  abovementioned  cafe  of  Wareham.  But  cer- 
tainly, if  they  are  clearly  proved  to  be  fraudulent, 
they  will  be  void,  though  of  a  da'.e  more  than  a 
year  preceding  the  election.  Upon  the  whole,  it 
being  proved  that  the  conveyances  in  queftion, 
carried  no  beneficial  interefl ;  that  they  were 
neither  followed  by  poffefTion  of  the  eflates,  or 
even  of  the  deeds ;  (and  it  is  laid  down  in  Levinz,  [21 61 
p.  146,  that  the  continuance  of  the  grantor,  in  pof- 
feflion,  is  a  badge  of  fraud),  nor  by  attornment  of 
the  occupiers ;  and,  that  no  act  of  ownerfhip 
whatever  has  been  exercifed  by  the  grantees,  both 
the  votes  under  the  conveyances  of  1768,  and  thofe 
immediately  preceding  the  lad  election,  as  well  as 
the  conveyances  themfelves,  are  fraudulent  and 
void.  Indeed,  nothing  but  a  confeioufnefs  of  the 
Vol,  I.  M  fraud 
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fraud  could  have  induced  Mr.  Duncombe  to  forbid 
the  voters  to  an  "wer  any  queftions  relating  to  their 
conveyances.  To  the  laft  clafs,  there  is  another 
objection. — The  writ  of  election,  and  precept,  can 
only  have  in  view  thofc  electors  who  exift  at  the 
time  when  they  ilTue  -,  and  therefore  voters,  whofc 
titles  accrue  afterwards,  cannot  exercife  their  right 
at  that  election  (i). 

That  thofe  votes  were  bad,  by  the  flatute  of 
king  William,  will  appear  from  examining  the 
feventh  feet  ion  of  that  flatute  ( 2 ),  which  is  ar- 
follows : 
[217]  "  All  conveyances  of  any  meffuages,  lands,  tene- 
"  merits,  or  hereditaments,  in  any  county,  city, 
"  borough,  town  corporate,  port,  or  place,  in  order 

to  multiply  voices,  or  to  fplit  and  divide  the  in- 

terefl  in  any  houfes  or  lands,  among  feveral 
iK  perfons,  to  enable  them  to  vote  at  elections  of 
"  members  to  ferve  in  Parliament,  are  hereby  de- 
"  clared  to  be  void  and  of  none  effect,  and  no 
"  more  than  one  fingle  voice  iliall  be  admitted  for 
iC  one  and  the  fame  houfe  or  tenement." 

It  has  been  ihewn,  that  the  conveyances  in 
queftion  were  made  in  order  to  multiply  voices-,  they 
are  therefore  void  by  the  flatute,  and  the  votes' 
claimed  under  them  mufl  a  fortiori  be  void. 

Befides  the  general  objection  of  occafionality, 
fourteen  of  the  votes  for  the  fitting  members  were 

<i)  See   the  cafe  of  Briflol,       (2)    7  and  8  Will.  III.  cap. 
ixpa.  25,  §  7. 

im- 
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impeached  for  rcafons  drawn  from  the  nature  of 
b urease  tenements. 

They  defined  a  burgage  to  be  "  one  undivided 
cc  and    indivifiblc     tenement,    clearly    defcribed, 
n  neither   created*  nor  capable  of  being  created,     [218] 
u  within  time  of  memory,  which  has  immemorially 
K  given  a  right  of  voting." 

It  appeared  that,  in  the  borough  of  Downton, 
there  are  burgages,  Which  have  been  immemorially 
diftindt  tenements  giving  a  right  to  vote,  known 
by  the  different  names  of  burgages,  half-bur  gages, 
and  quarters  of  burgages,  That  the  rent  which  has 
always  been  paid  to  the  lord  for  a  whole  burgage 
is  one  (hilling,  for  half  a  burgage  fix-pence,  and  for  a 
quarter  of  a  burgage  three-pence.  That  a  quarter  of a 
burgage,  or  half  a  burgage,  are  technical  terms,  and 
not  expreflive  of  the  fourth  parts,  or  the  halves  of 
whole  burgages,  but  of  diflinct  and  feparate  tene- 
ments of  various  extent,  and  apparently  only  fo 
called  becaufe  the  quit-rents  they  pay  to  the  lord 
arc  halves  or  quarters  of  what  whole  burgages  pay. 
By  the  pipe-roll  of  1458,  the  amount  ot  all  die 
burgages  in  the  borough  is  Hated  to  be  126  and 
three  quarters,  and  the  rent  61.  6s.  2d.  (&3*There 
mud  be  a  fmall  mi  flake  here.  It  mould  be 
61.  6s.  9dk — )  There  is  an  old  book  of  precedents  I^iq] 
and  forms  for  holding  the  court  for  the  borough, 
where  the  burgages  are  flated  at  127  and  three 
quarters.  And  by  a  prefentment  of  the  jury  of 
1677,  the  number  is  120  and  three  quarters; 
which,  if  we  fuppofe  the  (o)  to  have  been  written 
by  miftake  inflead  of  (6)  will  correfpond  with  the 
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pipe-roll.  There  arc  court  books  ex i (ling  from  the 
i  i  tli  of  James  the  firft,  to  the  6th  of  Charles  the 
firft,  and  from  the  13th  of  Charles  the  fecond,  to 
the  prefent  time.  In  tliefe,  all  the  entries  from 
the  nth  of  James  the  firft,  to  the  28th  of  Charles 
the  fecond,  are  of  burgages,  half-burgagcs,  or  quar- 
ters of  burgages.  After  that  date,  there  are  entries 
of  tenements  ionic  fractions  above  a  half  or  a 
quarter,  as  ofWths;  the  rent  yd.  and  of~-d.  the 
rent  4c].  but  of  none  under  a  quarter. 

Six  of  thofe  who  voted  for  the  fitting  members 
claimed  under  conveyances  from  Mr.  Duncombe, 
each  of  a  quarter  of  a  burgage  of  land,  in  what  is 
called  Legg's  Farm. — It  appeared  that  Legg's 
Farm  is  entered  in  the  court-books  as  paying  ten 
[220]  {hillings  rent  to  the  lord;  it  muft  therefore  have 
eonftituted  ten  of  the  ancient  whole  burgages ;.  but 
no  traces  could  be  in  own  of  any  part  of  it  having 
formerly  confifted  of  quarter  burgages.  It  came 
In  its  prefent  form,  by  mefne  alignments,  from  one 
Mr.  Legg  to  the  Duncombe  family  3  and  no  boun- 
daries or  divifions  can  now  be  difcovered  feparating 
It,  even  into  diflinct  whole  burgages.  No  attempt 
to  divide  it  into  quarters  can  be  found  before 
1708.- 

Four  voted  under  conveyances  of  quarters  of 
burgages  of  land  in  Butt's  Clofey  a,  piece  of 
ground  paying  four  millings  rent,  and  therefore 
confiding  of  four  whole'  burgages. — This  came 
entire  to  the  Duncombe  family  in  1700,  and  there 

are 
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are  no  houfes,  or  divifions  of  the  land,  into  diiftinA 
tenements. 

One  voted  for  a  quarter  of  a  burgage  of  land  in 
Farr's  Farm. — This,  confiding  of  five  burgages  and 
a  half  of  land,  was  fold  by  one  Fan  to  Mr.  Dun- 
combe's  family,  21  of  April,  1708,  and  there  is  paid 
for  it  five  (hillings  and  fix-pence.  There  are  no 
divifions  in  this  land. 

One  voted  for  a  quarter  of  a  burgage  of  land  in  [221] 
Dawe's  Farm. — This  was  ibid  in  1708  by  one 
Dawe  to  the  Duncombe  family,  as  two  burgages; 
it  pays  two  (hillings.  There  is  no  trace  of  its 
having  ever  contained  ancient  diftinct  quarters  of 
burgages. 

Two  perfons,  of  the  name  of  Eyre,  voted  for  a 
tenement  which  is  under  one  roof,  and  pays  only 
fix-pence.  Before  it  came  into  their  hands  this 
tenement  belonged  to  one  Wyche,  an  attorney  at 
Salifbury  ;  and,  though  two  families  lived  in  it 
in  his  time,  there  was  never  more  than  one  vote 
given  for  it. 

From  this  evidence  the  counfel  for  the  peti- 
tioners contended, 

That  thefe  fourteen  votes,  not  being  for  ancient 
quarters  of  burgages  carrying  immemorially  a  right 
of  voting,  but  for  quarters  of  burgages  attempted 
to  be  newly  carved  out  of  larger  tenements,  and  fo 
ill  defcribed  in  the  conveyances  that  it  would  be 
impoflible  to  fay  what  part  of  thofe  larger  tene- 
ments piaffed,  mud,  according  to  the  nature  of 
burgage  tenure  votes,  be  bad,  and  ought  to  be  re- 
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jecled ;  that,  as  to  the  votes  of  the  I  res,  their 

tenement  had  never  before  been  underftood  to 
ca-ry  two  votes;  that  if  it  had,  it  is  improbable  a 
man  of  YVyche's  profeffion  would  have  fullered 
one  of  them  to  lie  dormant. 

Tne  vote  of  one  R:>fe  was  objected  to,  becaufe 
the  property  was  without  the  borough,  and  this 
vote  was  given  up  by  the  other  fide. 

On  the  part  of  the  fitting  members  the  fads 
which  w?ere  proved  by  the  witneffes  called  by  the 
petitioners,  were  not  difputed  ;  but  it  was  con- 
tended for  them,  in  anfwe;  to  the  objections  of 
fraud,  and  occafionality, 

That  all  the  conveyances  were  good,  and  had, 
panned  the  property  to  the  grantees,  and  therefore 
had  carried  the  right  of  voting  to  thofe  grantees. 
They  faid : 

Mr.  Duncombe's  advice  to  the  voters  not  to 
anfwer  any  questions, proves  nothing:  they  were  not 
obliged  to  aniwer  any,  If  the  grantees  had  at  any 
time  demanded  the  deeds  of  Mr.  Duncombe,  and 
[223]  he  Lad  refined  them,  they  could  have  maintained 
an  action  of  trover  for  them.  The  Chancellor, 
if  a  bill  were  filed,  would  compel  a  delivery  of 
them.  They  might  have  taken  pofTefTion  of 
the  land,  or  have  brought  ejectments.  They 
might  now  recover  the  profits  which  have  been 
perceived  by  Mr.  Duncombe^  in  actions  for 
niGhy  had  and  re  caved  to  their  life.  The  validity  of 
fuch  grants  as  againfl  the  grantor,  was  deter- 
mined  by  the  prefent  Chief  Juftice  of  England, 

is 
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in  the  cafe  oftheaffignees  of  Mctivier,  a  bankrupt, 
againfl:  Devifmc.     There,  though   the   defendant 
had  made  a  transfer  to  the  bankrupt  of  India  flock 
merely  for  the  purpofe  of  making  a  vote,  it  was 
holden  that  the  aflignees  were  entitled  to  the  ftjek. 
But  it  is  (aid,  that  thofe  conveyances  ai  :  fraudulent, 
as  againfl"   the  other  voters  of  the   borough, — as 
againfl:  the  petitioners ;  and  that  the  votes  are  oc- 
cafional  and  void.   This  has  not  been  proved  by  any 
parallel  cafe  of  burgage  tenure  votes.     The  practice 
has  prevailed,  for  a  long  courfe  of  years,  in   this 
borough,  of  making  fuch  votes,  and  till   now  has 
never  been  called  in  quellion.     Fraud  is  where  the     [iia] 
parties  pretend  to  do  fomething,  which  in  fact  they 
do  not:  that,  is  not  the  cafe  here.     Nothing  which 
by  lav/  a  man  has  a  right  to  do,  can  be  faid  to  be 
fraudulent.     If  thofe  conveyances  were  to  be  called 
a  fraud  on  the  other  electors,  it  might  as  well  be 
laid,  that  the  fuffering  a  common  recovery,   by  a 
tenant  in  tail,  is  a  fraud  on  the  donor.     Why  did 
not  the  legiflaturc,  when  they  made  flatutes,  firft 
againfl  occafional    freeholders    in    counties,    then 
againfl:    fuch    freeholders    in    boroughs    that  are 
counties,  and  laftly  againfl:  occafional  freemen,  ex- 
tend the  fame  provifion  to  burgage  tenures?     It 
cannot  be  faid  that  they  were  overlooked.     There 
are  about  twenty-nine  burgage  tenure  boroughs  in 
England.  Is  it  not  evident  that  they  were  purpofely 
omitted  in  thofe  llatutes?  And  as  to  the  idea  that 
the  flatutes  were  only  cumulative,  and  in  affirmance 
of  the  common  law,  there  is  not  a  word  in  any  of 
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them  that  can  fupport  fuch  an  opinion.  Neither 
is  there  any  law  which  makes  a  diitiwclion  between 
conveyances  before  and  after  the  ifluing  of  the 
writ. 

Thofe  votes  cannot  be  faid  to  be  affected  by  t he 
flatute  of  the  7th  and  8th  of  King  William,  fince 
it  appears  that  the  number  of  burgages  in  Down- 
ton,  lias  not  been  increafed  fince  14583  fo  that 
there  has  been  no  multiplying  of  voices  on  the 
prefent  occafion. 

The  particular  objection  to  the  votes  for  Legg's 
and  Butt's,  Farr's  and  Dawe's  land,  and  to  thofe  of 
the  two  Eyres,  is  that  they  were  not  given  for 
ancient  diftinct  tenements.  But  if  it  mould  be 
thought  that  quarters  of  burgages  carrying  a  right 
to  vote,  could  not  now  be  granted  out  of  Legg's 
and  the  other  farms,  will  it  follow  that  nothing  was 
granted  ?  The  purpofe  was  to  grant  that  property 
which  would  carry  a  vote;  and,  therefore,  though 
mifdefcribed  in  the  deeds,  and  called  a  quarter  of 
a  burgage,  a  whole  burgage  parted.  In  Rolle's 
Abridgement,  (Title  Graunts)  (1)  it  is  laid  down: 
[226!  That  if  one  leafe  to  another,  the  meadows  in  D 
"  and  S,  containing  ten  acres,  and,  in  truth,  the 
"  meadows  in  D  and  S,  contain  twenty  acres,  {till 
"  ail  the  twenty  acres  fha!l  pafs."  Each  of  thofe 
farms  contain  more  whole  burgages  than  there  are 
conveyances  for  them  5  therefore  there  have  not 
been  more  votes  carved  out  of  them  than  they  will 
bear  -,  for  there  might  be  ten,  inflead  of  fix  votes 

(1)  Page  52.  No.  24. 

for 
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for  Legg's  Farm,  and  fo,  proportionally,  of  the 
others. — It  is  faid  there  are  no  boundaries  to 
diftineuifli  thole  different  burgages,  but  if  a  man 
grant  an  acre  of  land  in  a  field,  the  whole  of  which 
belongs  to  him,  the  grantee  may  take  an  acre 
where  he  will  in  the  field. 

As  to  the  votes  of  the  two  Eyres,  their  con- 
veyances are  of  different  premifes,  which  have  been 
long  two  diftinct  dwellings  j  and  there  is  no  proof 
that  there  wrere  never  two  votes  given  for  them. 

After  having  thus  endeavoured  to  anfwer  the  ■ 
arguments  of  the  counlel  for  the  petitioners,  they 
proceeded  to  im         h  two  of  their  votes,  viz.  tliofe     [227] 
of  two  brothers,  John  and  George  Ruflel. 

The  amount  of  the  evidence  concerning  them 
was,  that  before  1713,  two  perfons,  called  Roger 
Plafket,  and  John  Ruflel,  having  married  two 
filters,  each  of  them  had  a  ieparate  houfe,  in  right 
of  their  wives  —When  Flaiket  died,  his  houfe  came 
to  Ruflel.  He  was  father  to  the  pre  fen  t  Ruflels. — 
At  his  death,  both  Houfcs  defcended  to  John,  the 
elder  brother;  and  he,  by  a  deed  of  the  year  1744, 
made  over  one  of  them  to  his  brother  George,  who 
has  lived  at  a  diftancc  from  Downton,  in  the  Ifle 
of  Wight,  ever  fince  1746;  fo  that,  of  late,  only 
one  vote  has  been  given  for  both  houies.  In  the 
entries,  in  the  books  of  the  borough,  thofe  two 
houies  are  always  fpecifiedas  one  tenement,  paying 
ieven-pence  rent,  fometimes  in  the  name  of  John, 
and  fometimes  of  John  and  George  Ruflel.  A  re- 
turn was  produced  of  the  year  1 7 1 3,  and  another  of 

1726, 
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1726,  figned  by  Roger  Plafket,  and  John  RufTcl  ^ 
and  feveral  old  witnefles  fwore  that  the  houfes  are 

reputed  to  carry  two  votes. 

From  thefe  facts  it  was  contended,  that  this  was 
but  one  tenement ;  that  the  two  names  to  the  in- 
dentures of  return  proved  nothing,  becaufe  returns 
may  be  figned  by  perfons  as  witneflfes,  who  arc  not 
electors  or  parties  to  thofe  returns ;  that,  in  ihorr, 
thofe  two  votes  were  liable  to  the  fame  objections 
with  thofe  of  the  Eyres. 

Counsel /or  the  Fet  it  loners  in  reply. 

It  is  not  true  that  the    votes  ealied  faggot  1  are 
now  objected  to  for  the  firft  time,  as  it  appears  by 
the  Journals  of  3d  July  166 1  (B),  that  fuch  votes 
were  objected  to,  in  this  borough,  at  that  time.     It 
is  not  material,  in  the  prefent  cafe,  to  confider  how 
far  the  circumftances  of  their  being  made  after  the 
iiTuiug  of  the  writ  and  precept,  avoided  the  con- 
veyances and  the  votes  made  in  1774,  as  the  peti- 
tioners will  have  a  majority  without  them.     It  is 
far  from  being  certain  that  the  grantees  of  1768 
[220]     could  recover  poffefiion  of  the  eftates,  the  deeds, 
or   the  rents  and   profits,  from  Mr.  Buncombe ; 
but,  if  they  might,  {till  it   clearly  was   never  the 
intent    of   the   parties    that     they    fhould :      the 
grantees    only    thinking    they    acquired,   and  the 
grantor  only  meaning  to  pafs,  a  right  to  vote;  and 
from    the   intent,    the   fraud    muft    be    gathered. 
Thofe  conveyances  come  within  the  definition  of 
f)\ ii'rf  given  on  the  other  fide,  for  they  purport  to 

do, 
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[0,  what  in  fad  they  were  not  meant  to  do.  It*  it 
>e  true  that  the  conveyances  are  good  as  between 
the  parties,  it  does  not  follow  that  they  are  good  in 
fuch  manner  as  to  affect  the  interefls  of  third  per- 
sons. Tranfaftions  that  are  valid  between  the 
parties  privy  to  them,  may  be  fraudulent  and  void 
as  againft  others.  Thus,  goods  delivered  by  one 
perfon  to  another,  may  ftill  continue  the  property 
of  the  firft,  as  between  him  and  the  bailee,  and  yet 
the  creditors  of  the  bailee  may  feize  them  in  exe- 
cution; for  it  is  fraud  upon  third  pcrfons  to  give 
a  falie  appearance  of  property  which  may  procure 
an  additional  credit,  to  which  the  party's  real  cir- 
cumflances  would  not  entitle  him.  To  fuffer  a  [230] 
recovery  in  order  to  bar  an  entail  cannot  be  a 
fraud  on  the  donor,  for  this  reafon,  that  he  muft 
be  prefumed  to  know  that  he  granted  a  defeafible 
cftate. 

It  is  doubtful  how  far  different  votes  could  now 
be  made  out  of  Legg's  Farm,  or  the  others,  by 
conveyances  of  whole  burgages,  becaufc  it  is  im- 
pofiible  to  trace  the  ancient  boundaries  of  the 
feparate  burgages  of  which  they  are  compofed.  It 
is  faid,  that  if  one  grant  an  acre  of  land  in  a  field 
which  belongs  entirely  to  him,  the  grantee  may 
take  any  acre  in  the  field  which  he  chufes.  True; 
but  how  mall  a  grantee  of  a  burgage  inLegg'sFarm, 
feparate  his  burgage  from  the  reft  ?  A  burgage  is 
pot  of  a  known  meafurable  extent,  like  an  acre, 
and  there  are  new  no  means  of  aicertaining  what 
part  qf  the  whole  farm  one  burgage  makes. 

But, 
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But,  however  this  may  be,  it  never  can  be 
holden,  that  a  whole  burgage  palled  by  thofe 
grants.  In  the  cafe  of  the  meadows,  cited  from 
Rolle's  Abridgement,  the  whole  meadows  in  D. 
and  S.  were  leafed  in  exprefs  terms,  and  the  fub- 
fequent  words  merely  fliowed  the  lcfTor's  idea  of 
their  extent,  in  which  he  happened  to  be  miftaken; 
but,  in  the  prefent  cafe,  the  only  words  defcriptive 
of  the  thing  conveyed  were,  "  one  quarter  of  a 
burgage"  which  could  never  mean  a  whole  burgage. 
What  relief  would  the  grantees  pay?  Certainly 
only  three-pence.  What  rent?  Three-pence;  and 
(on  alienation)  the  fine  for  a  quarter,  not  that  for 
a  whole  burgage.  Nobody  can  fay,  that,  if  thofe 
grants  are  good,  Mr.  Duncombe  could  not  in  like 
manner  have  carved  forty  quarters  of  burgages  out 
of  Legg's  farm . 

The  objection  to  the  votes  of  the  two  RufTels 
refts  on  much  weaker  ground  than  that  to  thofe 
of  the  Eyres.  Returns  have  been  produced  more 
than  fixty  years  back  to  which  the  names  of  the 
proprietors  of  both  the  Ruffels'  houfes  appear;  and 
it  is  always  to  be  prefumed,  that  an  indenture  of 
[232]  return  is  figned  only  by  voters,  for  they  only  are 
necefTarily  prefent  at  the  election.  Befides,  ftronger 
evidence  cannot  be  given.  The  poll-books  of 
borough-elections  are  rarely  printed,  or  preferved, 
and,  in  this  cafe,  no  polls  of  thofe  years  have  been 
found.  Two  votes,  therefore,  have  been  given  for' 
the  RuffeHs'  houfes,  for  a  fpace  of  time,  equal  to 
what  is  fufficient,  by  law,  to  fecure  property  in 
*  lands, 


D  O  W  N  T  O  N.  23a 

lands,  againft  any  claim  whatfoever.  In  the  cafe 
of  the  Eyres,  the  claim  of  two  votes  is  only  an 
innovation  of  a  few  years  (landing. 

Upon  the  whole,  if  the  votes  of  the  RulTels 
fhould  be  holden  by  the  Committee  to  be  good, 
the  votes  of  the  petitioners  would  (land  as  on  the 
poll,  viz.  eleven,  and  ten. — If  they  were  rejected, 
nine,  and  eight. 

If  the  objection  of  fraud  andoccafionality  fhould 
be  adopted  by  the  Committee,  the  petitioners 
mud  have  a  great  majority.  But,  although  it 
mould  not,  frilly  on  the  other  grounds,  the  votes 
of  the  fitting  members  mult  be  reduced  to  feven, 
or,  if  the  Eyres  votes  were  allowed,  which  could  not  [233] 
be  without  allowing  thole  of  the  Ruflels.likewi.fe,  to 
nine.  So  that  in  all  events,  one  of  the  petitioners 
mud  have  a  majority  of  two,  and  the  other  of  one, 
over  the  fitting  members. 

The  counfel  fmiihed  on  Saturday,  the  11th  of 
February. 

On  Monday,  the  13th  of  February,  the  Chair- 
man of  the  Committee  reported  to  the  Houfe, 
that  the  Committee  having  met  that  day,  at  half 
an  hour  after  one  o'clock,  purfuant  to  their  ad- 
journment of  the  Saturday  preceding,  and  the  ho- 
nourable Booth  Grey,  one  of  the  members,  not 
attending,  they  had  adjourned  till  the  morning 
following,  twelve  o'clock.  At  the  fame  time  he 
informed  the  Houfe,  that  he  had  that  day  receiv- 
ed a  letter  from  Mr.  Grey,  which  being  delivered 

in 
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in  at  the  table*  and  evidence  being  given  to  the 
Houfe  that  it  was  of  the  hand-writing  of  Mr.  Grey* 
and  the  letter  being  read,  and  the  Chairman  of 
the   Corrimi  informing    the    Houfe,    that   the 

evidence  and  arguments  of  counfel   o\     I     th   fides 

[234]    were  finifhed,  but   that  the   Comn  i  id   not 

yet  come  to  any  determination;  it  was  ...  d, 
that  Mr.  Grey  mould  be  difcrarged  from  farther 
attendance  on  the  Committee,  and  that  the  Com- 
mittee (houid  proceed  on  the  morning  following, 
according  to  their  adjournment,  notwithftanding 
Air.  Grey's  abfer.ee.  Then,  on  the  information  of 
a  member  that  Mr.  Giey  was  in  the  country  at 
too  great  a  diftance  for  an  order  to  reach  him  in 
time  for  his  attendance  tfce  next  day,  an  order 
was  made  for  his  attendance  in  bis  place  on  Fri- 
day (1).  However,  the  next  day,  (Tuefday  the 
14th  of  February)  Mr.  Grey  bJi;g  returned* 
and  having,  in  his  place,  informed  the  Houfe, 
that  he  wras  very  forry  that  his  abfenting  himfel] 
from  the  Committee,  had  given  the  Houfe  any 
trouble,  but  that  the  bufinefs,  on  which  he  was 
obliged  to  go  into  the  country,  was  urgent,  and 
indifpenfabie,  the  order  for  his  aitendanceon  FrU 
day  was  difcharged  (2). 

[235l  Ori  Tuefday,  the  14th  of  February,  the  Chair- 
man informed  the  Houfe  that  the  Committee  had 
determined, 

"  That  Thomas  Duncombe,  Efq.  is  not  duly 
4C  elected  a  burgefs,  to  ferve  in   this  prefent   Par- 
(1)  Votes,  p.  209,  210.  (1)  Ibid.  p.  21$. 

(i  liament, 
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liament,  for  the  borough  of  Downton,  in  tfee 

county  of  Wilts  : 

"  That   Thomas    Dummcr,   Efq.    is    not  duly 

elected  a  burgefs,  to  fcrve  in  this  prefcnt  Parlia- 
kC  merit,  for  the  borough  of  Downton,  in  the 
l<  county  of  Wilts : 

"  That  Sir  Philip  Hales,  Baronet,  the  pctiti- 
u  oner,  ought  to  have  been  returned  a  burgefs,  to 
"  ferve  in  this  prefent  Parliament,  for  the  borough 
M  of  Downton,  in  the  county  of  Wilts : 

"  That  the  faid  Sir  Philip  Hales,  Baronet,  is 
"  duly  elected  a  burgefs,  to  ferve  in  this  prefent 
li  Parliament,  for  the  faid  borough  of  Downton: 

"  That  John  Cooper,  Efq.  the  petitioner, 
c<  ought  to  have  been  returned  a  burgefs,  to  ferve 
"  in  this  prefent  Parliament,  for  the  borough  of 
K  Downton,  in  the  county  of  Wilts : 

"  That   the   faid  John    Cooper,    Efq.    is  duly     [2*6] 
"  elected  a  burgefs,  to  ferve  in  this  prefent  Paiiia- 
M  ment,  for  the  faid  borough  of  Downton." 

Thefe  determinations  were  ordered  to  be  entered 

in  the  Journals,  and  the  return  to  be  amended  the 

*lay  following  (1),  which  was  accordingly  done  (2)- 

(f)  Votes,  p.  216.  (2)  Ibid,  p,  a 2 3, 
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Note 
(A.) 


• 


p  AGE  214.  (A.)  Neither  the  Durham  cafe  in  1762, 
nor  the  cafes  of  Plympton  and  Ipfvvich,  which  were 
then  cited,  are  exactly  in  point,  as  to  occafionality  at  com- 
mon law. 

In  the  latter,  the  objection  was  not  occafionality,  but  that 
the  freemen  had  not  been  made  according  to  the  confritu-. 
tion  of  the  place,  1  April,  17 14.  Journ.  vol.  xvii.  p.  528, 
col.  2. 

In  the  cafe  of  Plympton,  28  Jan.  170J.  It  having  ap- 
peared by  the  report  of  the  Committee,  that  feveral  hono- 
rary freemen  had  been  elected  by  the  magiltrate?,  immedi- 
ately preceding  the  election  of  the  members  of  Parliament, 
and  that  the  right  of  the  magiflrates  to  e!e£t  fuch  honorary 
freemen  not  having  a  previous  title  was  difputed,  the  Houfe 
refolved,  "  That  the  proceeding  of  the  mayor  and  corpo- 
"  ration  of  the  borough  of  Plympton,  in  the  county  of 
"  Devon,  in  making  freemen,  after  the  death  of  his  late 
"  Majefty,  to  vote  at  the  lad  election,  was  illegal, 
w  and  contrary  to  the  rights  of  the  faid  corporation ; 
**  and  that  thofe  freemen  then  pretended  to  be  made, 
[230J      «  }iave  not  thereby  obtained  any  right  to  vote,  upon  that 

**  account, 
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w  account,  in  any  future  elections."     Journ.   vol.  xiv.  p.       Note 

151.  col.  1.  ^Jj^L 

Although,  from  the  mention  of  the  death  of  the  late  king, 
as  the  period  from  which  the  bad  votes  were  to  be  dated, 
it  would  feem  that  the  Houfe  had  occafionality  in  their 
view,  yet  we  rnuir  fuppofe  that,  when  they  declared  the  free- 
men made  after  that  time  to  be  only  pretended  freemen,  and 
who  had  not  acquired  a  right  to  vote  at  any  fubfequent  elec- 
tion, they  muft  have  confidered  them  as  illegally  admitted  to 
their  freedom. 

In  the  cafe  of  Durham,  215  freemen  were  madejuft  be- 
fore the  election,  and  93  of  thofe,  were  fworn  in,  on,  or 
after,  the  day  of  the  tefte.  But,  befides  that  circumftance, 
they  were  objected  to  as  being  made  contrary  to  the  conili- 
tution  of  the  city.  The  Houfe  refolved,  n  May,  1762, 
"  That  the  215  perfons  made,  or  pretended  to  be  made, 
"  free  of  the  city  of  Durham,  fince  the  death  of  Henry 
"  Lambton,  Efq.  late  member  of  Parliament  for  the  faid 
M  city,  had  not  a  right  to  vote  in  the  late  election  of  a  ci- 
"  tizen  to  ferve  in  Parliament  for  the  faid  city.'*  Journ. 
vol.  xxix.  p.  332.  col.  1,  2.  p.  337.  col.  2. 

P.  228.  (B.)    The  entry  in  the  Journals  of  the  3d  of       Note 
July,  1661,  is  this,  (B.) 

u  Serjeant  CharJeton  reports,  from  the  Committee  of 
<{  privileges,  and  elections,  touching  the  election  for  the  bo- 
"  rough  ofDoWiiton,  that  the  queftion  was,  whether  the 
11  out-livers  that  have  freehold?,  but  no  houfes,  within 
u  the  borough,  had  voices,  and  the  opinion  of  the  Com-  [239l 
"  mittee  that  they  had  voices;  and  that  Mr.  Elliot,  and 
cc  Mr.  Eyre  had  the  major  voices;  and  were  duly  elected, 
M  and  ought  to  fit.  But  fome  members  infilling,  that  di- 
*  vers  inconfiderable  freeholders  were  fraudulently  created  ; 
"  whereby  the  faid  Mr.  Elliot  and  Mr.  Eyre  obtained  the 
"  majority  of  voices;  concerning  which  fome  of  the  evi- 

Vol.  1.  N  "dence 
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u  dencc  was  not  heard ;-— The  queftion  was  put,  That  this 
11  Houfe  do(.h  agree  with  the  Committee:  Whereupon  the 
u  Houfe  was  divided — Noes  109— Yeas  108  ;  fo  it  pafTed 
**  in  the  negative.  Ordered,  that  the  fame  be  re-commit- 
"  ted,  to  the  faid  Committee,  fully  to  examine  the  faid  point 
"  of  fraud."     Journ.  vol.  viii.  p.  288.  col.  2. 

But  nothing  further  appears  on  the  Journals  concerning 
this  matter. 
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The  Committee  was  chofcn  on  Friday,    the   ioth   of  Fe- 
bruary, and  confifted  of  the  following  Gentlemen  : 


Right  Hon.  George  Rice,Chairman 

Sir  Richard  Worfley,  Bart.  -  - 

Nathaniel  Polhill,  Efq.      -  -  - 

Sir  Harbord  Harbord,  Bart.  -  - 

Sir  Thomas  Miller,  Bart.  -  -  - 

Hon.  Charles  Finch     -     -  -  - 

Hon.  Simon  Frafer      -     -  -  - 

Henry  Herbert,  Efq.  -     -  -  - 

Walter  Waring,  Efq.  -     -  -  - 

John  Buller,  Efq.  -     -     -  -  - 

Richard  Milles,  Efq.     -     -  -  - 

Thomas  Knight,  Efq.       -  -  - 

Charles  Penruddocke,  Efq.  -  - 

Nominees. 

Sir  Edward  Aflley,  Bart.  -  -  - 

Edward  Bacon,  Efq.    -    -  -  - 


J 


c 

CD 


Carmarthenfhire. 

Newport,  Hants. 

Souihwark. 

Norwich. 

Lewes. 

CaiUe-Rifing. 

Invernefslhire. 

Wilton. 

Coventry. 

Launcefton. 

Canterbury. 

Kent. 

Wiltfliire. 


Norfolk. 


Norwich. 


Petitioners: 

Matthew  Brickdale,  Efq. 

Certain  Freeholders  and  free  BurgefTes  of  the  City  ani 

County  of  the  City  of  Briftol. 

Sitting  Members  : 
Henry  Cruger,  the  younger,  Efq.  Edmund  Burke,  Ef(j. 

Counfelfor  the  Petitioners  : 
Mr,  Mansfield,  Mr.  Hobhoufe. 

For  Mr.  Cruger : 
Mr.  Bearcroft,  Mr.  Buller, 

For  Mr.  Burke : 
Mr.  Lee,  Mr.  Wilforu 
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ON  Saturday,  the  nth  of  February,  the 
Committee  being  met,  the  two  petitions 
were  read,  fetting  forth ;  That  the  election  was 
holden  on  the  7  th  of  October,  and  that,  at  the 
elecliony  the  petitioner  Mr.  Brickdale,  together 
with  Robert  Craggs  Lord  Vifcount  Clare  of  the 
kingdom  of  Ireland,  and  Henry  Cruger  the  youn- 
ger, Efq.  and  no  other  perfons,  were  candidates ; 
that  a  poll  was  then  demanded  for  each  of  the 
three  candidates,  proceeded  upon,  and  adjourned 
to  the  following  day ;  that,  on  the  fucceeding  day, 
(the  8th  of  October)  Lord  Clare  declined  proceed- 
ing on  the  poll ;  and  that  Mr.  Brickdale  the  peti- 
tioner, having  on  that  day  a  majority  of  votes,  [244] 
ought  to  have  been  declared  duly  elected,  and  to 
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have  been  returned  ;  but,  that  Edmund  Burke, 
Efq.  was,  on  the  fame  day,  (the  8th  of  October) 
firft  named  a  candidate ;  that  the  fheriffs,  after- 
wards, on  the  ioth  of  October,  and  not  before, 
unjuftly  and  illegally  awarded  a  poll  to  be  taken 
for  Mr.  Burke,  notwithstanding  the  proteftation 
of  Mr.  Brickdalc,  and  many  of  the  electors,  to  the 
contrary. 

That,  in  order  to  influence  the  election,  great 
numbers  of  perfons  were  admitted  to  the  freedom 
of  the  city,  after  the  date,  and  ifiuing  forth  of  the 
writ  -,  and  that  they  were  illegally  admitted,  by  the 
fheriffs,  to  poll  for  Mr.  Burke,  and  Mr.  Cruger, 
contrary  to  the  ancient  ufages  and  cufloms  of  the 
city. 

That  divers  perfons,  not  legally  admitted  to 
their  freedom,  nor  having  any  right  to  vote,  were 
admitted  to  poll  for  Mr.  Burke,  and  Mr.  Cruger. 

That  Mr.   Burke,  and  Mr.  Cruger,  by  them- 
felves,  and  their  agents,  and  others,  by  their  pri- 
[245]     vity,  and  direction,  before  and  during  the  poll, 
were  guilty  of  bribery. 

And  that,  by  all  thofe  means,  Mr.  Burke,  and 
Mr.  Cruger  obtained  a  pretended  majority,  and 
were  returned ;  whereas  Mr.  Brickdale  was  duly 
elected,  and  ought  to  have  been  returned. 

From  the  allegations  juft  ftated,  it  appears  that 
there  were  feveral  queftions  in  this  cafe. 

I.  Whether  a  perfon  may  be  elected,  who  be- 
comes a  candidate  on  a  day  fubfequent  to  that  on 

which 
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which  the  election  was  appointed  to  be  holden,  and 
on  which  the  poll  commenced. 

II.  Whether  perfons  admitted  to  the  freedom 
of  the  city  of  Briftol,  after  the  date  and  ifTuing 
of  the  writ  for  an  election  of  members  of  Parlia- 
ment for  that  city,  have  a  right  to  vote  at  fuch 
election. 

&>  There  is  a  general  allegation,  refpecting  il- 
legal freemen,  and  voters;  but,  on  the  trial  of  the 
cafe,  no  other  objection  was  gone  upon,  but  that 
to  the  votes  of  freemen  made  after  the  telle  of  the 
writ. 

III.  Whether  Mr.  Burke,  and  Mr.   Cruger,  or    [246] 
either  of  them,  were  guilty  of  bribery. 

At  the  requeft  of  the  counfel  for  the  petitioners, 
and  for  Mr.  Cruger,  the  Committee  refolved  to 
proceed  upon,  and  determine,  the  firft  queflion, 
before  they  mould  go  into  the  reft  of  the  cafe. 

The  facts  on  this  head  were  as  alleged  in  the 
petitions.  One  of  the  fherirTs  proved,  that  when 
Mr.  Burke  was  nominated,  on  the  fecond  day  of 
the  poll,  which  was  Saturday,  they  continued  the 
poll  till  Brickdale  and  Cruger  had  a  majority  over 
Lord  Ciare,  and  then  adjourned  it  till  the  Mon- 
day following,  in  order  to  take  the  opinion  of  the 
recorder  of  Briftol ;  and  that  his  opinion  was  in 
favour  of  Burke's  admiflibility  to  be  a  candidate, 

'The  arguments  for  the  petitioners  were,  in  fub- 
ilance,  as  follows : 

The  election  is,  in  the  eye  of  the  law,  completed 
on  the  firft  day.  The  found  of  voices,  or  the  fhew  of 
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247  hands  on  the  view,  is,  in  truth,  the  election  ;  and 
the  poll,  if  it  be  demanded,  is  only  a  method  of 
afcertaining  who  has  already  been  elected  by  the 
m aj  o r i  t  y  of  vo i ce s . 

SNo  writ,  or  ftatute,  warrants  the  opinion  that 
the  poll  is  the  election.  On  the  contrary,  by  the 
ftatute  of  the  7th  of  Henry  the  Fourth,  cap.  1  5. 
it  is  enacted,  "  That,  on  the  day  appointed  by 
"  that  Aft,  all  they  that  he  there  prefent,  mall  at- 
"  tend  to,  and  proceed  to  the  election ;"  and,  in 
like  manner  the  writ  directs,  "  That  the  election 
"  fli all  be  made  by  thofe  prefent  at  the  proclama- 
"  tion  (1)."  Is  it  not  therefore  evident,  that  both 
the  ftatute,  and  the  writ,  underftand  the  election 
to  be  made  on  the  day  when  the  proclamation  is 
made  ?  And  if  fo,  a  candidate,  who  appears  after 
that  day  comes  too  late,  and  can  no  more  be 
chofcn,  than  if  he  were  to  come  after  the  poll  is 
clofed,  and  the  return  executed. 

Whitelock  (2)  in  commenting  on  thefe  words 
F24.8"1  °^  ^ie  wr^>  "  ¥hofe  zvhoJJiall  be  prefent  at  fach  elec- 
**  tion/9  fays,  "  That,  though  practice  warrants 
"  the  admitting  voters  to  give  their  voice  on  the 
iC  poll,  who  were  not  prefent  at  the  proclamation 
ec  for  the  election,  the  words  of  the  ftatute,  and 
cc  of  the  writ,  feem  to  be  againft  it."  But  there 
is  no  practice,  no  precedent,  to  warrant  the  ad- 

(1)   The  words  of  the  writ  the  iheriff  of  a  common  coun- 

to  the  fherifF  of  a  county  cor-  ty ;  for  which  fee    infra,  Cafe 

prate  are,  in  this  refpecl:,  the  of  Abingdon,  note  (A.) 
jame  with  thofe  of  the  writ  to         (2)  Pari.  Writ.  vol.  ii.  p.  25. 

million 
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million  of  a  candidate  after  the  firft  da)',  and  thi 
words  both  of  the  ftatute  and  writ  have  been 
fhovvn  to  be  againfr,  fuch  admiffion.  Sir  Edward 
Coke  confiders  the  poll,  not  as  the  election,  but 
as  a  mere  numeration  of  the  votes  which  had  been 
given  at  the  election,  in  order  to  difcover,  with 
certainty,  which  of  the  candidates  had  the  majo- 
rity He  therefore  makes  no  diflinction  between 
a  poll  and  a  fcrutiny — His  words  are,  (1)  "  For 
"  the  election  of  knights,  if  the  party,  or  the  frec- 
((  holders,  demand  the  poll,  the  fheriff  cannot  deny 
"  the  fcrutiny,  for  he  cannot  dilcern  who  be  free- 
"  holders  by  the  view ;  and,  though  the  party  - 
"  would  wave  the  poll,  yet  the  fheriff  mufl  pro-  [249] 
"  ceed  in  the  fcrutiny."  In  the  cafe  of  an  action 
of  debt  on  a  falfe  return,  reported  in  Piowden's 
Commentaries,  all  the  judges  feem  to  have  treated 
the  poll  as  diflinct  from  the  election  (2). 

Many  inconveniencies  would  attend  the  admif- 
fion of  candidates  at  any  advanced  ftage  of  the  poll. 
For  inilance :  fuppofc  there  are  three  candidates 
nominated  at  the  beginning  of  an  election,  and 
certain  electors  give  only  (ingle  votes  for  one  of 
the  candidates,  not  being  anxious  which  of  the 
other  two  fhall  be  their  fecond  member ;  if,  a  day 
or  two  afterwards,  a  new  candidate  could  be  re- 
ceived, though  thofe  electors  might  prefer  either 
of  the  other  two  to  him  ;  and  though  they  may 
be  fo  numerous,  that  if  they  had  known  of  him, 

(1)  4»  Inftit.  p.  48. 

(2)  Piowden's  Comm.  p.  1 18.  and  infra. 

when 
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when  they  gave  their  voices  fmgly,  they  might,  by 
giving  fecond  votes  to  one  of  the  other  two,  have 
effectually  excluded  him ;  yet,  as  they  cannot  vote 
[250]  again,  this  new  comer  may  be  chofen  and  returned, 
contrary  to  the  fenfe  and  inclinations  of  the  majo- 
rity of  the  voters  (1). 

On  the  part  of  Mr.  Burke,  it  was  argued  ; 
That  in  order  to  be  elected  it  cannot  be  neceflfary 
for  a  man  to  be  nominated,  or  to  declare  himfelf  a 
candidate,  that  being  a  term  of  no  determined  nu- 
llification in  the  law. 

In  a  cafe  determined   in  the  court   of  King's 
Bench,    Lord   Mansfield  faid,    "  Candidate"    is  a 
vague  term.     No  certain  idea  is  fixed  by  law  to 
it ;  furely  afking  a  vote  for  a  man  is  enough  to 
make  him  a  candidate  (2)." 
So  far  from  its  being  neceffary  to  become  a  can- 
didate, a  man  may  be  chofen  and  returned  without 
his  confent,  and  againft  his  will.     This  is  proved 
by  the  cafe  of  the  county  of  Gloucefter,  reported 
by  Glanville  (3);  for  there  the  Committee,  and 
the   Houfe,  determined  (9  April,   1624)  that  Sir 
[251]    Thomas  Eftcourt,  having  had  a  majority  of  votes 
on  the  poll,  was   duly  elected,  and   returned,  al- 
though he  had   declared   at   the  election,  that  he 
defired  not  to  be  chofen  (4)  (A). 

If,  to   be   chofen,  neither  the  declaration  nor 
aflfent  of  the  party  is  neceflary,  it  rauft  follow  that 

(1)  Sec  infra,  note  (B.)  (3)  P.  99. 

(2)  Combe  <v.  Pitt  3  Burr.         (4)  Journ.   vol.  i.  p.   759. 
p.  1590.  col.  I. 

voices 
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voices  may  be  given  for  any  man  lawfully  qualified 
to  be  elected,  at  any  time  before  the  end  of  the 
poll.  That  voters,  not  prefent  at  the  nomination, 
nor  on  the  firfl  day,  may  flill  give  their  voices, 
was  admitted  by  the  counfel  on  the  other  fide,  and 
is  proved  to  be  unqueflionable  by  the  conflant 
practice,  as  well  as  by  the  determinations  in  the 
cafe  of  Gloucefler  juft  cited,  and  in  that  of  Arun- 
del in  the  fame  author  (1).  Can  it  then  be  con- 
tended, that  fuch  perlbns  have  flill  a  right  to  vote, 
but  that,  whereas  thofe  who  were  prefent  the  firfl: 
day,  and  at  the  commencement  of  the  poll,  might 
have  voted  for  any  man  in  the  kingdom  qualified 
to  fit  in  Parliament,  and  each  for  a  different  per-  [252] 
fon,  they,  on  the  contrary,  mult  vote  for  one  or 
other  of  two  or  three  people,  propofed  on  that  day, 
or  elfe  not  at  all  ? 

Where  the  law  feems  to  confider  the  election  as 
happening  on  the  firfl  day,  it  is  only  by  relation, 
and  legal  fiction ;  as  the  term  in  Wellminfler-hall, 
and  the  whole  feffion  of  Parliament,  are  confidered 
as  one  day.  The  flatute  of  the  7th  of  Henry  the 
Fourth  was  made  againfl  the  partiality  of  fheriffs, 
who  ufed  to  fummon  only  whom  they  pleafed,  and 
to  admit  the  votes  only  of  thofe  fo  iummoned. 
It  therefore  enacted,  that  not  merely  a  partial 
number  of  electors,  as  formerly,  but  that  all  pre- 
fent mould  vote  at  the  election.  Shall  a  flatute 
whofe  object  was  to  extend,  be  fo  conflrued  as  to 
narrow  the  right  of  election  ? 

(1)  Glanv.  p.  71.  Journ.vol.  i.  p.  748.  col.  1.  24  March  \6z{. 

There 
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There  can  be  nothing  inferred  from  what  has 
been  cited  from  Whitelock.  In  another  part  of 
the  fame  work,  it  is  plain  that  he  underftands  the 
words  "  tkofe  prefent"  to  be  u fed  in  contradiftinc- 
tion  to,  and  to  the  exclufion   of,  votes  by  proxy. 

[253l  "  Elections,"  fays  he,  "  cannot  be  made  but  by 
u  the  perfonal  pref&ue  of  the  electors,  yet  murages, 
"  in  coi  ,  are  fometimes  admitted  to  be  by 

"  proxies  (i)."  There  is  great  inaccuracy  in  the 
paifage  of  Lord  Coke's  fourth  Inititute,  which 
has  been  relied  on.  He  there  confounds  the  poll 
with  the  fcrutiny,  although  they  are  two  very  dif- 
tinct  things.  In  every  place,  the  returning  officer 
muft  grant  a  poll,  if  demanded,  but  it  is  at  his 
difcretion  to  grant  a  fcrutiny,  unlefs  in  the  parti- 
cular cafe  of  the  city  of  London,  where,  by  fta- 
tute  (2),  it  muft  be  granted,  if  demanded.  No- 
thing in  Plowden's  Report  of  the  cafe  quoted  by 
the  counfel  for  the  petitioners,  will  fupport  their 
doftrine;  but  if  any  thing  there  fhouid  be  thought 
to  favour  it,  little  ftrefs  will  be  laid  on  what  is  put 
in  the  mouths  of  the  judges,  relating  to  the  law  of 
Parliament,  in  a  cafe  where  one  of  them  is  made 
to  fay,  "  That  the  Houfe  of  Commons  never  de- 

[254]  M  termines  any  queftion  by  poll  (5),"  when,  in 
truth,  every  queftion,  on  which  there  is  a  divifion 
of  the  Houfe,  is  fo  determined. 

But  the  Statute-book  will  bed  mow  the  fenfe 
of  the  legiflature  on  this  fubjecL     From  a  review 

(1)  Vol.  L  p.  390.  (3)  Piowd.  Comm.  loc.  cit, 

(2)  11  Geo,  I.  cap.  18.  §4.     p.  126. 

of 
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of  the  acts  of  Parliament  concerning  elections,  it 
will  be  feen,  that  the  ektllon  and  the  poll  art  ufed 
in  thoie  acts  interchangeably,  as  fynonymous  ex- 
preflions.  Thus  by  the  7th  and  8th  of  William 
III.  cap.  25.  feet.  3.  and  5.  it  is  enacted,  "  That 
u  in  cafe  the  election  (hall  not  be  determined 
"  upon  the  view,  but  a  poll  (hall  be  required,  the 
fheriff  fliall  forthwith  proceed  to  take  the  poll, 
and  fliall  not,  by  any  unnecellary  adjournment, 
protract  the  eUBion,  but  fliall  duly  proceed, 
from  day  to  day."  By  the  10th  of  Anne,  cap. 
23.  feet.  5.  "  The  fheriff,  or  returning  officer 
"  mud  zvithin  20  days  after  the  election  deliver 
tt  over,  upon  oath  to  the  clerk  of  the  peace,  all 
"  the  poll-books  of iuch  election,  without  any  al-  l^SSl 
u  teration."  Does  ele Ellon  there  mean  only  what 
pafles  on  the  fir(l  day,  or  before  the  beginning  of 
the  poll  ?  Impoffible.  In  counties  where  the  num- 
ber of  freeholders  is  fome times  very  great,  elections 
frequently  laft  feveral  weeks,  and  the  legislature 
could  never  intend  to  enact,  that  the  poll-books 
fhould  be  delivered  up  before  the  poll  was  con- 
cluded. By  the  freeholder's  oath,  1  8th  of  George 
II.  cap.  18.  every  freeholder  is  to  fwear,  cc  That 
"  he  has  not  been  polled  before  at   that  v." 

If  the  poll  is  not  the  ele&ion,  but  merely  a  fcrutiny, 
a  man  might  fafely  vote  every  day,  notwithftand- 
ing  his  having  taken  the  oath.     Indeed,  he  could 
not  be  polled  at  the  election,  and  the  words  of  t; 
oath  would  be  unintelligible. 

If  there  were  no  cafes  in  point  to  be  found,  // 

would 
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would  only  prove  that  the  objection  now  made  to 
the  election  of  Mr.  Burke,  had  never  been  thought 
of  before.  But  there  are  cafes  in  favour  of  Mr, 
Burke.     It  appears  by  the  Arundel  cafe,  reported 

[256]  by  Glanville,  that  the  two  members  may  be  cho- 
fen  at  different  times,  one  firft,  without  any  nomi- 
nation of  the  other,  and  afterwards  a  poll  be  taken 
for  the  other,  between  two  new  candidates;  and 
the  Houfe  refolved  in  that  cafe,  that  at  this  choice 
of  the  fecond  member,  the  electors  might  have 
voted  for  either  of  the  two  declared  candidates, 
"  or  for  any  other  (1)."  In  the  cafe  of  Montgo- 
mery, 17th  January,  170^,  one  of  the  points  for 
Vaughan  the  petitioner  was,  that  there  had  been  a 
fur  prize  in  Mafon  the  fitting  member's  appearing  as 
a  candidate.  It  was  proved  that  it  was  not  known 
that  Mr.  Mafon  intended  to  ftand  candidate,  nor 
that  he  had  appeared  in  the  town,  until  they  had 
actually  begun  the  election  ;  then  one  Mr.  Powell 
demanded  a  poll  for  Mr.  Mafon,  and  Mr.  Mafon 
himfelf  appeared  as  a  candidate;  and,  upon  a  poll 
there  were  for  Mr.  Mafon  41;  for  Vaughan  30. 
The  houfe  refolved,  that  Mafon  was   duly  elected 

[257]  (2).  If  a  candidate  can  appear  after  the  beginning 
of  the  poll,  when  what  is  contended  to  be  the 
election  is  over,  though  on  the  fame  day,  one  may 
as  well  appear  on  any  fubfequent  dav,  while  the 
poll  continues,  that  is,  in  the  words  of  Glanville 
(3),  "  While  the  election  is  ftill  in  hand,  and  un- 

(1)  Glanv.  p.  74.  (3)  hoc.  cit. 

(2)  Jcurn.vol.  xv.  p.  94,  95. 

"  rimmed/' 
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<c  finifhed;"  for  no  reafon  can  be  given  why  a  per- 
fon  appearing  on  the  firft  day,  but  after  the  com- 
mencement of  the  poll,  fhall  be  flill  eligible,  and 
one  who  appears  on  any  future  day  of  the  poll, 
ihall  not;  and,  in  the  cafe  of  Beeralfton,  28 
April,  1640,  the  Houfe  held  the  election  of  a  Mr. 
Harris  good,  although  eleven  days  had  intervened 
between  that,  and  the  election  of  the  other  mem- 
ber; the  other  having  been  chofen  on  the  16th  of 
March,  and  Mr.  Harris  not  till  the  27th,  and  not 
having  appeared  as  a  candidate  on  the  17th  (2). 
(B). 

Arguments  ab  inconvenient!  are,  and  ought  to  be 
of  weight,  in  guiding  us  to  the  true  interpretation 
of  the  law  where  it  is  doubtful,  fince  it  mould  not  [258] 
be  fo  conftrued  as  to  lead  to  abiurdity,  or  injuf- 
tice.  But  the  inconvenience  fuggefted  by  the 
counfel  on  the  other  fide  is,  in  fact,  none ;  for  why 
fliould  not  the  voters  in  the  cafe  put,  exercife 
their  franchife  completely  at  firft  ?  They  may  give 
their  fecond  vote  for  whomfoever  they  pleafe  ;  and 
if  they  do  not,  they  will  only  have  themfelves  to 
blame,  and  they  will  lofe  one  of  their  votes,  in  the 
fame  manner  as  they  would  both,  if  they  mould 
not  attend  the  election  at  all. 

But  a  real  inconvenience,  and  a  very  ferious  one, 
would  arife,  if  the  law  flood  as  the  counfel  for  the 
petitioners  contend.     Suppofe,  in  the  cafe  of  only 

(1)  Journ.  vol.  ii.  p.  14.  col.  2. 

three 
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three  candidates  nominated  at  the  beginning,  A, 
B,  and  C,  the  third  C,  to  be  obnoxious  to  the  ma- 
jority of  the  electors,  and  therefore  to  have  no 
chance  againft  the  other  two  £  and  fuppofe  a  corrupt 
agreement  between  him  and  the  firft,  A,  that, after 
the  firft  day  of  the  poll,  A  mail  decline  ;  then  the 
electors  who  have  not  yet  polled  muft  periift  in 
[259]  voting  for  the  perfon  who  has  thus  abandoned 
them,  or  they  muft  either  not  vote  for  a  fecond 
member  at  all,  or  elfe  give  their  voices  to  the  party 
on  whofe  account  the  firft  had  declined ;  and  he 
muft,  if  he  have  a  (ingle  voice,  be  returned  as  duly 
elected,  even  if  he  were  the  perfon  in  the  world 
whom  the  major  part  of  the  voters  would  leaft  wifh 
to  have  for  their  reprefentative. 

After  deliberation,  the  Committee,  by  their 
Chairman,  informed  the  counfel,  that  they  were  of 
opinion : 

That  Mr.  Burke,  was  eligible. 

After  this  decifion,  the  Committee  defired,  that 
the  counfel  for  the  petitioners  would  {peak  firft, 
and  Separately,  to  the  charge  of  bribery;  becauie 
if  that  were  proved,  it  would  put  an  end  to  the 
caufe.  But,  they  declined  that  mode  :  and  having 
moved  that  thequeftion  concerning  the  right  of  elec- 
tion mould  be  feparately  argued,  and  determined  j 
alleging,  that  iuch  had  been  the  ufual  practice, 
before  the  old  judicature,  where  there  was  no  de- 
[260]  termination  of  the  Houfe,  and  the  right  was  dis- 
puted ;  the  counfel  on  the  other  fide  objected  to 
this ;  and  the  Committee  refolved, 

6  "  That 
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"  That  the  counfel  for  the  petitioners  mould 
"  proceed  to  open  the  whole  that  remained  of  their 
"  cafe." 

There  is  no  determination  of  the  Houfe,  of  the 
right  of  election  in  Briftol,  but  it  feemed  to  be 
taken  for  granted  on  both  fides,  that  it  is  "  In  the 
€(  freeholders  having  freeholds  of  forty  (hillings  a 
€t  year,  and  the  free  burgerTes." 

The  numbers  on  the  poll,  as  produced  by  one  of 
the  returning  officers,  were, 

ForCruger 3565 

For  Burke     -      •  -     -     2707 

For  Brickdale      -----     2456 
For  Lord  Clare     -----       283 

It  was  admitted  on  both  fides,  that,  if  the  votes 
of  thofe  perfons,  who  were  admitted  to  their 
freedom  after  the  tefte  of  the  writ  ought  to  be  ftruck 
off,  Mr.  Brickdale  would  have  a  clear  majority  over 
Mr.  Burke,  and  vice  verja. 

The  counfel  for  the  petitioners  contended ;  That, 
by  cuftom,  and  the  ancient  ufage  of  Briftol,  fuch  [261] 
perfons  have  no  right  to  vote ;  and  that  fuch  a 
cuftom  is  legal,  reafonable,  and  convenient;  and 
they  argued,  that,  independent  of  fuch  a  local 
cuftom,  the  votes  of  freemen,  admitted  after  the 
tefte  of  the  writ,  are  bad  upon  general  principles. 

To  prove  the  cuftom,  they  produced  the  follow- 
ing evidence : 

Sir  Jarrit  Smith,  formerly  an  attorney,  faid,  That 
he  was  about  eighty-four  years  of  age ;  That  he 
remembered  all  the  elections  for  Briftol  fince  17 12, 

Vol.  I.  O  and 
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and  had  taken  an  active  part   in  many;  That  he 
took   no  concern  in   the  elections  of  17 12,  and 
1714-;  but  that  he  was  a  manager  at  the  contefted 
election  of  1722  ;  That,  on  that  occafion,  no  free- 
men were  fuffered  to  vote,  who  had  been  admitted 
after  the  tefte  of  the  writ  j  That  they  were  fo  exact, 
that,  if  they  met  with  ony  rafure  in  the  copy  of 
admiffion  tendered  by  a  voter,  they  fent  for  the 
corporation-book  to  afcertain  the  true  date;  That 
feveral   ad  millions  appearing   to  bear  date  on  the 
day  of  the  tefte,  cavils  arofe  about  them,  and  to 
^262]    favc  time,  it  was  agreed,  that  the  votes  of  thofe  free- 
men mould  be  taken ;  That  at  the  next  election, 
of  1727,  which  was  alfo  contefted,  and  where   he 
was  a  manager,  the  votes  of  perfons  made  free  after 
the   tefte,  were   rejected   without   controverfy   or 
difpute;  That  the  fame  rule  was  followed  in  1734, 
1739,  and  1 754,  when  the  elections  were  contefted, 
and  he  was  a  manager,  and  in  1756,  when  he  was 
a  candidate,  and  there  was  a  very  warm  conteft ; 
That  there  has  been  no  conteft  fince  that  year,  till 
the  laft  election ;  That,  from  a  knowledge  of  the 
cuftom,  perfons  entitled  to  be  made  freemen  have 
ufually  prefled  in  at  the  chamberlain's  office,  to 
get  admitted  before  the  tefte,  that  office  being  ge- 
nerally open  at  ftated  hours  for  that  purpofe  ;  That 
he  did  not  recollect^  that  there  was  any  agreement  of 
the  candidates,  that  freemen  made  after  the  tefte 
ihould  not  vote;  That  he  thought  the  cuftom  im- 
memorial; That,  when  he  was  a  candidate,  he  had 
entered  into  no  fuck  agreement;  That  at  the   laft 
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election,  he  had  polled  for  Mr.  Brickdale,  but  had 
not  afked  a  tingle  vote  for  him,  not  even  that  of  his 
own  ion. 

On  his  crofs  examination,  a  brief  of  his,  which 
was  proved  to  have  corrections  on  it,  in  his  own 
hand-writing,  was  produced,  being  defigned  for  the 
Houle  of  Commons,  on  occafion  of  the  election  of 
1734,  when  Mr.  Coder,  one  of  the  candidates  who 
were  returned,  was  petitioned  againft  by  Mr. 
Scrope,  the  recorder  of  Briftol,  who  had  alfo  been 
a  candidate.  In  this  brief  the  right  of  election  was 
fluted  to  be,  "  In  freeholders  of  forty  millings  a 
"  year,  and  in  all  freemen^  rcfident,  or  non-refident, 
"  except  fuch  as  lived  in  alms-houfes ;"  an  agreement 
was  ftated  to  have  been  made,  between  the  con- 
tending parties,  "  That  to  prevent  difputes,  free- 
"  men  admitted  after  the  tefte  fhould  not  be 
"  polled,"  and  the  witnefs's  name  flood  on  the 
brief,  as  the  perfon  who  was  to  be  called  to  prove 
this  agreement.  (^  The  cauie  never  came  to  be 
tried,  the  petitions  having  been  withdrawn)   (1.) 

William  Hart,  Efq.  faid,  That  he  was  upwards  [264] 
of  ieventy  ;  That  he  remembered  his  father's  being 
a  candidate  for  Briftol,  in  1722;  That  it  was  then 
received  as  a  general  rule,  that  no  freeman,  admitted 
after  the  tefte,  mould  poll,  and  that  none  did  poll; 
That,  in  1727,  they  did  not,  for  this  reaion,  attempt 
to  have  any  admitted  after  the  tefte;  That  fuch 
freemen  did  not   vote  in   17343  That   he  was  a 

(1)  22  April,  1735.  Journ.  vol.  xx'i.  p.  472.  col.  2. 
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manager  in  all  thole  elections ;  That  in  1739,  the 
fame  rule  was  ftill  obferved  ;  That,  on  that  occa- 
fion,  he  attended  at  the  office  to  get  freemen  ad- 
mitted, and  left  off  as  foon  as  the  tefte  of  the  writ 
was  known ;  That  he  believed  the  managers,  on  the 
other  fide,  did  fo  likewife;  That  he  believed,  that 
in  1756  fome  were  polled  who  had  been  admitted 
to  their  freedom  on  the  day  of  the  tefte. 

On  his  crofs  examination,  he  faid;  That  he  re- 
membered the  cafe  of  Cofter  and  Scrope,  in  1734; 
That  Scrope  attempted  to  confine  the  right  of  elec- 
tion "  To  the  freeholders  of  forty  fhiilings  a  year, 
[265]  "  and  the  freemen  rejident  within  the  borough,  paying 
"  fcot  and  lot;"  That  in  1722,  and  in  1727,  he 
did  not  know  of  there  being  any  difpute  about  the 
votes  of  freemen  admitted  after  the  tefte;  That  he 
muft  have  heard  of  it  if  there  had  been  any;  That 
the  firft  time  he  heard  the  fubject  talked  of,  was  in 
17-34;  That,  in  i754>  and  1756,  he  thought  no 
fuch  votes  were  offered ;  That  he  did  not  know 
there  was  any  bye-law  to  this  purpofe. 

Thomas  Harris,  Efq.  faid ;  That  he  was  one  of 
the  returning  officers,  in  1754;  That  he,  and  his 
colleague,  determined  to  refufe  the  votes  of  freemen 
admitted  after  the  tefte,  conceiving  that  fuch  was 
the  ancient  eftablifhed  ufage ;  That  neither  of  the 
candidates  objected  to  the  rule,  and  that  it  was 
obferved  throughout;  That  it  was  fettled  by  the 
agreement  of  the  fhe riffs  and  candidates,  that  perfons 
admitted  to  their  freedom  on  the  day  of  the  tefte 
ihould  be  allowed  to  vote. 

Rowles 
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Rowles  Scuclamore,  Efq.  Barrifter,  faid ;  That  he 
was  ftcward  of  the  fherifT's-court  in  1754,  and  in 
1756  5  That  there  was  in  1754,  an  altercation  about 
the  votes  of  perfons  admitted  to  their  freedom  upon 
the  day  of  the  tefte,  which  was  fettled  by  all  the 
parties  agreeing  that  fuch  perfons  mould  vote; 
That  the  fame  agreement  was  made  in  1756,  but 
that  it  was  generally  underftood  on  both  occafions, 
that  none  made  free  after  tiie  day  of  the  tefte  could 
vote,  and  that  there  was  no  difpute  on  that 
fubject. 

It  appeared,  by  the  corporation-books,  that 
many  perfons  had  been  admitted  to  their  freedom, 
fubfequent  to  the  tefte  of  feveral  writs  where  the 
elections  were  contefted ;  and,  on  the  examination 
of  the  poll-books  of  thofe  elections,  none  of  them 
were  found  to  have  voted.    . 

At  the  laft  election,  the  firft  vote  of  this  fort 
which  was  tendered,  was  objected  to,  and  they  were 
all  entered  on  the  poll  with  a  Quere, 

Such  being  the  evidence  brought  in  fupport  of 
the  cuftom,  it  was  faid  ;  That  it  had  been  eftablifh- 
ed  by  the  teftimony  of  perfons  beft  able  to  know 
the  truth  on  the  fubject ;  men  who  had  acted,  at  a 
variety  of  contefted  elections,  in  the  characters  of  [26*- 1 
agents,  candidates,  or  returning  officers. 

Tiie  brief,  which  has  been  produced  can  prove 
nothing,  for  no  inference  can  be  drawn  from  what 
a  folicitor  ftates  in  a  brief,  in  favour  of  his  client. 
If  the  cuftom  is  proved,  it  is  a  lawful  and  reafonable 
cuftom.     This  the  Houfe  has  recognized  in   the 
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cafe  of  Norwich,  by  confirming  a  iimilar  ufage 
there. 

12  March  170*-,  Refolved,  "That  fuch  perfons, 
as  had  a  right  to  their  freedom  in  the  city  of 
Norwich  before  the  tefle  of  the  writ,  and  took 
out  their  freedom  after  the  faid  tefle,  not  having 
"  demanded  the  fame  before  the  faid  tefte,  Ijad 
"  not  a  right  to  vote  in  the  lafl  election  of  citizens 
"  to  ferve  in  this  prefent  Parliament  for  the  faid 
"  city  (1)." 

Independent  of  the  ufage,  votes  of  freemen  made 
after  the  tefte  of  the  writ,  are  bad  on  general  prin- 
ciples; for  the  writ  mud  be  fuppofed  tofpeak  of 
electors,  qualified  to  be  fo  at  the  time  when  it  ifTues, 
[268]  not  of  perfons  who  become  fo  afterwards  (2). 
Votes  too  of  perfons  who  take  up  their  freedom, 
on  the  eve  of  an  election,  merely  on  purpofe  to 
vote,  (as  was  done  by  thofe  now  objected  to,  being 
moft  cf  them  men  entirely  unconnected  with  Brif- 
tol,  and  who  never  before  had  thought  of  claiming 
to  be  made  free  of  that  place,)  are  bad  on  the  gene- 
ral ground  of  fraud  and  occafionality  (3). 

On  the  head  of  bribery  the  facts  came  out  to  be  ; 
That  a  Committee  of  gentlemen  who  were  in  the 
interefts  of  Mr.  Burke  and  Mr.  Cruger,  had  paid 
the  fees  of  admifiion  for  the  new  freemen,  with 
money  raifed  by fubfcription  for  that  purpofe;  but 
that  neither  of  the  candidates  had  fubferibed,  or 

(1)  Journ.  vol.  xiii.  p.  791,     Dovvnton,  p.  216. 

Col.  2.  (3)  Ibid.  Note  (A.)  p.  237. 

(2)  Vide  fupra>  Cafe     of 
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paid  any  of  that  money,  and  that  no  promife  had 
been  defired  of  the  freemen  fo  admitted,  to  vote 
for  any  one,  as  the  condition  of  their  fees  being 
paid. 

The   counfel  for    the    fitting    members    called 
Doctor  Britton,  aged  fixty-three,  to  give  evidence 
on  the  queftion  concerning  the  right  of  perfons  ad-    [2^9J 
mitted,  after  the  telle  of  the  writ.     What  he  faid 
did  not.  materially  vary  from  what  has  been  fbited. 

They  argued,  that  the  cuftom  contended  for, 
had  not  been  proved. 

If  fuch  an  ufage  has  always  prevailed,  it  muft 
appear  by  the  books  of  the  corporation,  and  other 
written  documents;  it  muft  be  known  to  a  great 
number  of  witneiTes;  every  alderman,  every  mem- 
ber of  the  corporation  of  Briftol,  mull  know  it;  yet 
none  of  them  have  been  produced  to  prove  it. 

The  brief  of  Sir  Jarrit 'Smith  proves,  that,  in 
1734,  the  contending  parties  agreed,  "  That  perfons 
"  made  free  after  the  tefle  of  the  writ,  fhouid  not 
"  "vote."  To  what  purppfe  this  agreement,  if  there 
was  a  clear  eftablifhed  cuftom  againfl  them  ?  Does 
not  the  agreement  demonftrate  that  the  cuftom 
did  not  exift  ?  What  appears  upon  that  brief  is 
not  like  the  common  contents  of  a  brief  drawn  up 
by  a  Solicitor  in  behalf  of  his  client.  Sir  Jarrit 
Smith  is  there  dated  as  a  v  ■'./},  who  was  to  prove 
the  agi  to  exclude  thole  who  were  admitted     [270] 

alter  the  telle;  and  it  was  revifed  by  himi  .d 

Corrected  with  his  own  hand. 

li  the  ufage   originated  from   the  agreement  of 
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parties,  it  muft  fall  to  the  ground ;  for  it  is  an 
eftablifhed  maxim,  that  no  confent  of  parties  can 
alter  the  right  of  election.  This  was  determined 
by  the  Houfe  in  the  cafe  of  Cirencefter,  21  May 
1624  (1). 

Even  if  the  cuftom  had  been  proved,  it  would 
require  ftrong  precedents  to  fupport  fuch  a  cuftom 
againft  men  having  an  antecedent  inchoate  right 
to  their  freedom.  In  the  Norwich  cafe,  which  has 
been  relied  on,  only  thirty-fix  votes  were  objected 
to,  and  rejected  in  confequence  of  the  refolution  of 
1 701.  Can  we  believe  that,  in  fo  populous  a  city 
as  Norwich,  when  there  was  a  contefted  election, 
only  that  fmall  number  of  perfons  entitled  to  their 
freedom  by  birth  or  other  antecedent  rights >  fhould 
demand  to  be  admitted  ?  Ought  we  not  rather  to 
[271]  conclude,  that  the  thirty-fix  were  honorary  freemen, 
who  had  been  elecled  before,  and  were  admitted 
after,  the  telle  ?  Befides,  the  refolution  does  not 
lay  down  a  general  rule  even  for  that  place,  but 
only  declares  that  the  votes  of  freemen  who  had 
been  fo  admitted  on  that  particular  occafion,  were 
bad. 

But  the  cuftom  in  this  cafe  not  being  proved, 
the  votes  in  queftion  cannot  be  impeached  on  any 
other  ground. 

There  is  no  law  to  make  the  tefle  of  the  writ  the 
line,  beyond  which  perfons,  having  an  inchoate 
right  to  vote,  cannot  complete  it,  fo  as  to  exercife 

(1)  Joum.,  vol.  i.  p.  708,  col.  1. 
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their  franchife  at  that  election.  In  feveral  cafe^, 
the  Houfe  has  allowed  the  votes  of  perfons,  having 
an  antecedent  right  to  their  freedom,  although 
never  admitted.  In  the  cafe  of  Guildford,  3  Feb. 
ly^ra  it  was  admitted  before  the  Committee  of 
elections,  "  That  one  who  has  ferved  a  feven  years 
"  apprenticefhip  in  the  town  to  a  freeman,  is,  ipfo 
"  faEiO)  a  freeman  ( 1 )."  And  in  that  of  Sudbury, 
19  Jan.  170^.  it  was  reiblved  by  the  Houfe,  [272] 
"  That  perfons  having  certain  inchoate  rights  to 
freedom  (defcribed  in  the  refolution)  have  a  right 
to  vote,  without  any  admifTion  (2)." — In  New- 
caftle,  the  conftant  practice  is  to  hold  a  guild,  after 
the  proclamation,  in  order  to  admit  freemen  who 
have  an  antecedent  title ;  and  this  was  never  ob- 
jected to. — At  the  lafh  election  for  the  county  of 
Monmouth,  a  perfon  who  had  voted  having  died, 
pending  the  poll,  his  fon  voted  for  his  land,  and  his 
vote  was  holden  to  be  good. 

Great  inconvenience  would  follow,  if  the  tefre 
of  the  writ  were  to  be  fixed  as  the  period,  beyond 
which  no  freemen  can  be  admitted.  It  might 
be  the  means  of  improper  influence  and  par- 
tiality; for,  on  an  intended  difTolution,  a  candi- 
date, who  happened  to  be  in  the  good  graces  of 
thole  whofe  fituation  makes  them  acquainted  with 
fuch' a  defign,  might  be  apprifed,  in  time  to  have 
as  many  of  his  friends  admitted  as  would  out-num-    [273] 

(1)  Journ.  vol.  xvi.  p.  477,     col.  2.    See  the  refolution  fiated 
col.  1.  at   large   in    the  cafe  of  Sud- 

(2)  Jonrn.  vol.  xiv.  p,  191,     bury,  infra. 
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ber  thofe  of  an  antagonift  who  had  not  the  means 
of  fuch  ufeful  intelligence. 

As  to  occafionaliry  ;  it  is  clear  from  the  Dur- 
ham act  (i),  that  this  objection  cannot  lie  againft 
men  pofTefled  of  an  antecedent  title,  for  they  are 
excepted  out  of  the  reftriction  of  that  ftatute. 
The  exception  with  regard  to  Norwich  and  Lon- 
don, in  the  Durham  acl,  only  corroborates  the  in- 
ference drawn  from  that  acl.  There  is  a  particu- 
lar ftatute  for  regulating  elections  (2)  in  the  city 
of  Norwich,  by  which  every  perfon  before  he  can 
poll  at  an  election  of  members  of  Parliament,  muft 
fwear,  "  that  he  has  been  admitted  a  freeman  of 
"  that  city  for  twelve  calendar  months."  It  is 
therefore  provided,  that  the  Durham  acl:  (hall  not 
extend  to  Norwich,  left,  otherwife,  the  exception 
with  regard  to  perfons  having  an  antecedent  right 
to  their  freedom,  mould  have  been  thought  to  re- 
peal as  to  them  the  provifion  juft  ftated  from  the 
[274]  ftatute  relating  to  that  place.  The  fame  reafoning 
will  apply  to  the  exception  of *  London,  becaul'e, 
by  the  ftatute  for  regulating  elections  in  that  city, 
no  perfon  can  vote  for  members  of  Parliament  there, 
who  has  not  been  actually  on  the  livery  twelve  ca- 
lendar months  (3). 

Indeed  it  would  be  abfurd  to  object  occafion- 
aiity  to  perfons  entitled  to  their  freedom,  by  birth, 
marriage,  or  fervitude,  (ince  nobody  ever  entered 
into   the  relations   of  ion,    hufband,    or  appren- 

(1)  3  Geo.  II L  cap.  15.  (3)    11    Geo.    I.   cap.    18. 

(2)  3  Geo.  II,  cap.  8.  ^  14. 
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tice,  for  the  purpofe  of  acquiring  a  vote.  Such 
perfons  are  to  be  confidered  as  having  purchafed 
their  right ;  and  it  would  be  unjuft  to  prevent  their 
perfecting  and  exercifing  it,  at  any  time  when  they 
pleafe.  Occafionality  can  really  be  objected  only 
to  honorary  freemen,  who  have  never  any  con- 
nection with  the  borough,  and  might  be  brought 
in,  in  fuch  numbers  as  to  deprive  the  fair  freemen 
of  all  the  benefit  of  their  franchife, 

As  to  the  charge  of  bribery;  It  has  been  proved 
that  there  was  not  a  farthing  paid  by  the  fitting  [275] 
members  for  the  ad  million  fees.  If  candidates,  or 
their  agents,  or  perhaps,  even  their  partizans,  were 
to  pay  for  the  admiffion  of  freemen  with  a  condi- 
tional ltipulation  for  their  votes,  that  would  be 
corruption,  and  would  affect  both  the  electors  and 
the  elected.  But,  if  even  a  candidate  were  to  pay  for 
fuch  admiffion  without  any  ftipuiation,  this  would 
be  entirely  innocent;  as  much  fo,  as  when  one  d 
fends  the  rights  of  his  conftituents  on  j  >ns  in 

the  Houfe  of  Commons,  or  Quo  Warranto*  in  the 
courts  of  law. 

In  the  reply,  the  counfel,  on   the  part   of  the 
petitioners,  inlifted  ; 

That  the  cuftom  had  been  proved. 

It  is  a  ftrange  objection  that  fo  few  witneffes 
have  been  called  to  efLblilhed  the  cuftom,  when, 
on  the  other  fide,  they  have  called  none  to  con- 
tradict it.  It  is  faid,  that  the  members  of  the 
corporation  of  Briftol  have  not  been  produced  to 
prove  it.  Why  have  they  not  been  called  to  dis- 
prove 
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prove  it  ?  This  is  not  a  cuftom  of  fuch  a  general 
fort  as  to  be  commonly  taiked  of.  It  could  only 
come  in  queftion  at  the  time  of  a  contcfted  elec- 
tion, and,  as  was  (aid  before,  the  witnefies  who 
have  appeared  to  prove  it,  are  men  who,  by  being 
actively  concerned  on  fuch  occafions,  were  moft 
likely  to  be  acquainted  with  it.  It  is  not  the 
practice  any  where  to  enter  the  right  of  election 
in  the  corporation-books :  if  it  were,  that  right 
would  foon  come  to  be  veiled  folely  in  thofe  who 
have  the  care  of,  and  power  over,  thole  books. 

The  agreements,  at  feveral  elections,  that  perfons 
admitted  on  the  day  of  the  tefte  mould  be  allowed 
to  vote,  is  the  ftrongeft  evidence  that  thofe  ad- 
mitted after  could  not  vote.  If  thefe  could  have 
voted,  the  right  of  thofe  could  never  have  been  a 
queftion.  It  is  contended,  that  thofe  admitted 
after  the  tefte  were  excluded  merely  by  the  agree- 
ment  of  the  parties ;  but  can  it  ever  be  believed 
that  the  perfons  fuppofed  to  have  been  the  objects 
of  fuch  agreement,  would  have  fubmitted  to  have 
been  fo  deprived  of  their  right  ?  Can  it  be  ima- 
77]  gined  that  both  the  candidates  could  have  fuch  an 
equal  number  of  partizans  under  this  defcription, 
as  that  neither  fliould  find  it  his  intereft  to  refufe 
concurring  in  fuch  an  agreement  ?  This  inference 
has  been  drawn  from  what  is  ftated  in  the  brief 
with  regard  to  the  evidence  to  have  been  given  by 
Sir  Jarrit  Smith.  But  what  was  he  to  prove  ?  That 
the  parties  had  agreed  that  freemen  who  had  been 
admitted  after  the  tefte,  or  who  lived  in  alms-kottfes, 

mould 
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fhould  not  be  polled  (1).  Alms-men  are  no  where 
entitled  to  vote  (2)  ;  the  agreement  applies  equally 
to  them.  It  therefore  only  can  mean  that  the  par- 
ties agreed,  "  that  fuch  perfons  had  no  right  to 
"  vote." 

The  tefte  of  the  writ  is  a  period  from  which  both 
the  legiilature  and  the  Houfe  draw  a  line  in 
many  cafes,  as  in  the  treating  act  of  the  7th  and 
8th  of  King  William,  &;c.  the  Cafe  of  Norwich, 
&c.  (C) 

There  is  nothing  in  the  Norwich  cafe  to  warrant  [2  78  j 
the  conftmction  put  upon  the  refolution  or  the 
Houfe  in  that  cafe;  for  the  freemen  excluded  from 
voting  by  the  refolution,  are  exprefsly  defcribed 
"  as  perfons  having  a  right  before  the  tefte;  and, 
if  this  meant  any  right  more  particularly  than  ano- 
ther, it  is  more  likely  to  mean  fuch  a  right  as 
often  exifts  for  a  long  fpace  of  time  before  it  is  per- 
fected by  admiflion,  luch  as  the  right  acquired  by 
birth,  fervitude,  or  marriage,  than  one  gained  by 
election,  which  is  generally  followed  immediately 
by  admiflion.  The  inftances  of  Guildford,  and 
Sudbury,  only  prove  particular  cuftoms  in  thofe 
two  places.  As  to  the  pretended  inconvenience 
that  might  happen,  the  very  attempt  of  fuch  a 
furprize  would  prevent  it,  for  a  great  number  of 
perfons  could  not  be  brought  together  to  be  ad- 
mitted to  their  freedom,  by  one  candidate,  with- 

(1)  It  was   dated,   that  he     likevviie  the  agreement, 
was  to  prove  the  right  to  be  as  (2)     Vide    ivfra,    Cafes    of 

mentioned   in   the  brief;  and     Bedford,  and  Hailemere. 

out 
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out  his  antagonifTs  being  apprifed  of  it,  and  en- 
abled to  act  accordingly. 

The  Durham  act  has  left  the  occafionality  of 
[279]  voters  having  inchoate  rights  juft  as  it  found  it. 
That  ilatute  appears,  by  the  preamble,  to  be  aimed 
folely  at  occafional  honorary  freemen;  and,  if  it  has 
not  extended  the  reftriction  of  a  year  to  the  other 
neither  has  it  faid,  that  their  votes  can,  in  no  cafe, 
be  occafional.  Though  fuch  perfons  do  not  gain 
their  antecedent  titles,  for  any  occafional  pur- 
pofe  of  voting,  they  may,  and  often  do,  complete 
thofe  titles,  for  fuch  occafional  purpofe.  Where 
they  do,  their  votes  ought  to  be  rejected  on  that' 
particular  occaflon,  though  they  will  be  valid  at 
iiny  future  election.  The  exceptions  in  the  Dur- 
ham act,  relating  to  London  and  Norwich,  were 
only  made,  becaufe  there  wrere  particular  ftatutes 
for  the  regulation  of  elections  in  thofe  places;  and 
they  fhow  pretty  clearly  that  the  legiflature  under- 
ftood  that  there  might  be  occafional  admijjions  of 
perfons  who  have  an  antecedent  right  (D). 

During  the  courfe  of  the  evidence  produced  by 
the  couniel  for  the  petitioners,  in  order  to  fupport 
their  charge  of  bribery,  a  witnefs  was  calleS  to 
[2 So]  prove  the  payment  of  money,  by  a  fuppofed  agent 
of  Cruger.  On  this,  an  objection  was  taken  to 
their  examining  any  witneis  as  to  the  payment,  till 
they  mould  fir  ft  bring  proof  of  the  agency. — It 
Was  anlwered ;  That  the  circumftances  which 
would  eftablilh  both  facts  were  fo  complicated,  that 
they  could  not  be  feparated.  The  point  was  ar- 
6  gued5 
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gucd;  and  the  Committee,  having  cleared  the 
court,  after  fome  deliberation  among  themfelves, 
over-ruled  the  objection  (i). 

On  Monday,  the  20th  of  February,  the  Com- 
mittee, by  their  Chairman,  informed  the  Houie 
that  they  had  determined  (2). 

That  the  two  fitting  members  were  duly  elected. 

And  Mr.  Burke,  having  been  chofen  likewife  a 
burgefs  for  the  borough  of  Malton,  in  the  county 
of  York,  made  his  election  to  ferve  for  the  city  of 
Briftol  (3). 

(1)  ViJefupra,  Cafe  of  Hin-         (2)  Votes,  p.  246. 
don.  (3)  Ibid.  Ioc.a't. 
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Note       pAGE    251.  (A).     There  is  a  very  ftrong  inftance  of 
(A.)  a  performs  being  chofen,  and  obliged  to  fit,  againft  his 

^^^^^   wil]?  which  happened  in  this  very  city  of  Briftol. 

16  May,  1 66 1.  "  Serjeant  Charlton  reports  from  the 
u  Committee  of  privileges  and  elections,  concerning  the 
u  double  return  for  the  city  of  Briftcl,  That  Thomas  Earl 
<l  of  Oflbry,  and  John  Knight,  Efq.  were  returned  as  ci- 
u  tizens  to  ferve  for  the  faid  city  of  Briftol  by  one  inden- 
u  ture;  and  that  Sir  Humphrey  Hooke,  knight,  and  John 
m  Knight,  were  returned  by  another  indenture;  and  that 
m  Sir  Humphrey  Hooke  fubfcribed  to  the  election  of  the 
•*  Earl  of  Oflbry,  and  fealed  to  his  return,  and  renounced 
lc  his  own  election;  and  the  opinion  of  the  faid  Committee 
M  thereupon,  that  the  return  was  therefore  Tingle  ;  and  that 
iC  Sir  Humphrey  Hooke  might  renounce  his  return  \  and 
"  that  the  Earl  of  Oflbry  ought  to  fit,  till  the  merits  of  the 
M  caufe  touching  the  faid  election  were  determined, 

"  Refolved,  That  this  Houfe  doth  agree  with  the  Com- 
"  mittee ;  and  that  the  Earl  of  Oflbry  do  fit  in  the  Houfe, 
[282]      tc  till  the  merits  of  the  canje  touching  the  faid  eleftion  be  de- 
"  termirud."     Journ.  vol.  viii.  p.  250.  col.  1. 

21  Sep- 
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21  September,  1666,  (the  fame  Parliament  continuing)       Note 
<c  Refolved,  That  the  matter  concerning  a  member  to  ferve   . 
<c  for  the  city  of  Briftoll,  inftead  of  the  Lord  OfTory,  be  re- 
"  ferred  to   the   Committee  of  elections;  to  examine  the 
"  matter  of  fact  j  and  to  report  it  to   the  Houfe."     Journ. 
fame  vol.  p.  626.  col.  1. 

6  October,  1666.  "  Sir  Job  Charlton  reported  from 
"  the  Committee  of  elections,  touching  the  election  for  the 
M  city  of  Briftol,  That  the  Committee  had  examined  the 
M  matter  referred,  and  perufed  the  report  of  the  Committee; 
<c  and  the  vote  of  the  Houfe  thereupon,  bearing  date  the  16. 
l'  of  May,  1 30.  Car.  lld'i.'  regis :  Which  he  read,  in  his 
a  place,  to  the  Houfe :  and  alfo  informed  the  Houfe  of 
<c  two  petitions ;  one  heretofore  preferred  by  the  burgefTcs 
"  of  the  city  of  Briftoll  to  the  Committee  of  elections;  and 
"  another  lately  by  them  tendered,  to  be  prefented  to  the 
u  Houfe :  Which  he  delivered  in  at  the  clerk's  table. 

"  The  queftion  being  put,  That  it  be  referred  to  the 
4C  Committee  of  elections,  to  hear  the  merits  of  the  caufe 
"  touching  the  election  for  the  city  of  Briftoll. 

tc  The  Houfe  was  divided — Yeas  94;  Noes,  83.     So  it     [2^3J 
<c  was  refolved  in  the   affirmative."     Journ.   fame  vol.  p. 
631.  col.  2. 

13  October,  1666.  <c  Refolved,  That  this  Houfe  doth 
•c  agree  with  the  Committee  of  elections,  in  the  order  for 
"  the  mayor  of  the  city  of  Briftoll's  attendance  before  them." 
Journ.  fame  vol.  p.  635.  col.  I. 

30  October.  u  Sir  Job  Charlton  reports  from  the  Com- 
M  mittee  of  elections,  That  they  had  examined  the  merits 
41  of  the  caufe  touching  the  election  for  the  city  of  Briftoll ; 
ct  and  found,  that  Sir  Humfry  Hooke  had  much  the  ma- 
<;  jority  of  voices:  and  that  the  opinion  of  the  Committee 
"  was,  that  Sir  Humphry  Hooke  was  duly  elected,  and 
"  ought  to  fit. 

Vol.  I.  P  «  Refolved, 
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u  Rcfolved,  That  this  Houfe  doth  agree  with  the  Com- 
"  mittee,  that  Sir  Humphry  Hooke  was  duly  clewed,  and 
"  ought  to  fit. 

"  Ordered,  That  *  *,  the  now  mayor,  heretofore  fheriff 
<(  for  the  city  of  Briftoll,  be  committed  to  the  cuftody  of 
"  the  ferjeant  at  arms  ;  for  his  mifdemeanour  in  making  a 
*c  falfe  return  for  the  faid  city."  Journ.  fame  vol.  p.  644. 
coL  1. 

There  is  no  great  probability  that  many  infrances  of  this 
fort  fhould  occur  in  our  days ;  however,  if  a  perfon  were 
to  be  chofen,  and  returned,  againft  his  inclination,  he  might, 
fince  the  ftatutesof  9  Anne,  cap.  5.  and  33  George  II.  cap. 
20.  vacate  his  feat,  by  refufing  to  take  the  qualification 
[284]  oath,  appointed  to  be  taken  by  the  firft  of  thofe  acts  on  the 
requifition  of  any  candidate  or  of  any  two  voters  at  the  elec- 
tion, or  that  which,  by  the  other,  every  member  is  to  take 
at  the  table  of  the  Houfe  before  he  fhall  prefume  to  fit,  or 
vote.  For  the  ftatutes  enadt,  that,  whenever  any  one  pre- 
fumes  to  fit  or  vote,  without  taking  thofe  oaths,  his  election 
fhall  be  void ;  and  that  a  new  writ  fhall  ifTue.  The  eldeft 
fons,  or  heirs  apparent  of  peers,  or  of  any  perfons  qualified 
to  be  knights  of  the  (hire,  and  the  members  for  the  two  uni- 
verfities,  and  for  Scotland,  are  not  required  to  have  the  qua- 
lifications made  necefiary  for  other  members  by  the  ftatute 
of  Queen  Anne,  nor  obliged  to  take  the  oaths  juft  mention- 
ed ;  fo  that,  if  any  one  anfwering  to  either  of  thofe  descrip- 
tions were  to  be  chofen,  and  returned,  againft  his  inclina- 
tion, it  would  feem  that  he  muft  fubmit,  unlefs  the  minifter 
fhould  come  to  his  relief,  by  bellowing  an  incapacitating  of- 
fice upon  him. 

Note  P.  257.  (B).  The  Cafe  of  Beeralfton,  as  it  is  printed  in 

(B.)       the  Journals,  is  verbatim  as  follows  : 

28  April,  1640,    "  Mr.  Jones  reports  from  the  Commit- 

"  tee 
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c<  tee  of  privileges,  That  Mr.  Strood,   Mr.  Hardingc  (1),       Note 

"  and  Sir  Amias  (2)  Meredith,  were  all   returned  for  the    kJl'I^i 

"  borough  of  Beere-elfton,  in  the  county  of  Devon. — The 

"  fixteenth  of  March,  upon  true  notice  to  the  inhabitants, 

li  twenty-fix  appeared  ;   and  at  that  time,  Mr.  Strood,  Mr. 

<c  Slainy,  and  Mr.  Wilde  (3)  were  competitors;  and  elec- 

cc  tion  was  fo  far  made  at  that  time,  that  Mr.  Strood  fhould 

<c  be  a  burgefs  for  that  town  if  either   A4r.   Slainy,  or  Mr. 

"  Wilde  (4)  were  made  knights  of  the  (hire  for  the  coun- 

u  ties  of  Devonfhire  or  Cornwall— Adjourned  again  to  270 

"  Martii.— -Then  cometh  other  two  competitors,  with  Mr. 

cc  Strood,  Sir  Ananias  Meredith,  and  Mr.  Harris,  who  had 

<c  feventeen  voices,  Sir  Ananias   Meredith   twelve   voices, 

"  and  Mr.  Strood  had  but  fix. — This  is  the  fact  of  the 

«  cafe. 

"  But  in  the  difpofition  of  it,  by  proof,  the  point  falls  out 
<c  to  be — Whether  there  was  a  clear  election  of  Mr. 
<c  Strood  the  firft  day  :  — 2.  Whether  with  a  condition:  — 
"  3.  Whether,  though  but  with  fix  voices  at  the  laft  elec* 
"  tion,  it  fhall  avoid  the  firft  election. 

"  In  debate  of  this  cafe,  they  all  agreed,  that,  if  in  cafe  he 
<c  was  well  elected  the  firft  day  upon  condition,  it  was  good 
"  defaflo\  for  Mr.  Wife  was  made  knight  of  the  {hire  :  a 
<c  great  part  were  of  opinion,  that  a  condition  to  an  election 
"  was  void ;  for,  by  the  laws  of  this  realm,  they  conceive 
"  that  elections  ought  to  be  free;  and  to  have  a  condition, 
"  precedent  or  fubfequent  to  an  election,  was  againft  law  : 
"  But  thefe  difputes  were  at  laft  fet  out  of  doors  ;  and  they  [286] 
"  found  the  election  abfolutely  was  clear  for  Mr.  Strood 
"  the  firft  day,  and  no  condition  at  all. — Mr.  Wife  and  Mr. 
"  Slainy,  both  before,  and  after  the  election,  made  a  decia- 
M  ration,  that  if  either  of  them  were  knights  of  the  fhire, 
<c  Mr.  Strood  fhould  have  the  firft  place,  as  a  burgefs. 

(1)  Probably  fhould  be  Harris.         (3)  Probably  WLfe. 
(:)  Probably  Anemia  (4)  Ibid, 

p  2  "  Thev 
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u  They  conceived  the  election  was  clear;  and,  upon 
cc  the  queftion,  they  voted,  that  Mr.  Strood  was  clearly 
"  elected. 

u  There  was  no  exception  taken,  becaufe  he  was,  defaflo, 
tc  chofen  the  fecond  time. — If  the  firft  election  was  clear, 
<c  the  fecond  concludes  him  not. 

ct  They  objected,  his  indentures  were  laft  returned.  Pri- 
c<  ority,  in  the  return  of  indentures,  worketh  no  difadvan- 
a  tage  to  him  that  comes  lad. 

"  So  it  was  voted,  the  firft  election  was  good,  and  with- 
cC  out  any  condition  :  and  Mr.  Harris  fworn^  without  ex- 
<c  ception. 

"  It  is  ordered,  that  Mr.  Strood  (hall  be  admitted  to  come 
li  into  the  Houfe,  according  to  the  report  of  his  due  elec- 
<c  tion ;  and 

"  Declared,  that  no  conditional  election  ought  to  be  al- 
c<  lowed."     Journ.  vol.  ii.  p.  14.  col.  2. 

Though  this  account  is  very  confufed  and  inaccurate,  we 
may  collect  two  things  from  it.     In  the  firft  place,  that  it 
was  not  thought  any  objection  to  Mr.  Harris  that  he  had 
not  been  propofed  at  firft ;  and  fecondly,  that  it  was  a  fort  of 
diftinction  to  be  the  firft  burgefs,  that  is,  the  firft  chofen. 
It  appears  from  Glanville's  Reports,  not  only  in  the  cafe 
of  Arundel,  but  in  thofe  of  Southwark,  p.  7.  and  Stafford, 
p.  25,  and  in  moft  of  the  others  contained  in  that  book,  that 
in  thofe  days,  the  method  was,  firft  to  propofe  and  choofe 
one  member,  who  was   called  the  firji  burgefs  or  knight, 
and  then  the  other.     In  the  cafe  of  Chippenham,  cited  in 
the  notes  to  the  Introduction   (W).  (fupra,  p.  91.)   anno 
1624,  u  The  bailiff  was  ordered  to  return  John  Maynard, 
u  Efq.  the  firft  burgefs.'*     There  is  an  inftance  in  the  firft 
year  of  Henry  V.  of  the  two  knights  for  the  county  of  Lan- 
cafter  being  returned  by  two  diftinct  indentures  of  return, 
(Prynne  Brev.  Pari,  rediviva,  p.  163).     The  adjournment 
of  the  election  fo  as  to  leave  an  interval  of  days  between 

the 
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the  election  of  the  firft  and  fecond  member,  did  not  vitiate  Note 
the  election  of  the  fecond.  It  is  not  even  taken  notice  of  ^^  * 
in  the  above  cafe  of  Beeralflon  as  irregular;  nor  in  that  of 
Chippenham,  (as  it  is  reported  in  Glanville,  p.  51.)  where 
there  was  a  fimilar  adjournment.  I  do  not  know  of  any 
thing  to  hinder  the  election  of  the  two  members  being 
made  the  one  after  the  other,  at  this  day. — As  by  the  free- 
holder's oath,  every  freeholder  muft  fwear  that  he  has  not 
been  polled  before  at  that  election,  it  may  be  fuppofed,  that 
after  having  polled  once  for  one  member  he  could  not  come 
at  a  future  time  and  vote  again  for  another;  but  the  fair  [288] 
conftruction  of  the  oath  feems  to  be,  that  he  has  not  polled 
before  for  the  election  of  a  member  to  fill  the  fame  place.  * 
That  this  is  the  fenfe  of  the  oath,  I  think  we  may  infer  from 
what  the  voters  in  the  city  of  Norwich  are  obliged  to  fwear 
at  elections,  where  the  fame  meaning  is  only  more  expli- 
citly expreiled.  The  oath  prefcribed  to  them  by  the  ftatute 
cited,  fupra  p.  273.  is  as  follows.  "  You  do  fwear,  that 
"  you  are,  and  for  twelve  kalendar  months  have  been 
"  admitted  a  freeman  of  the  city"  of  Norwich-  and  that  you 
"  have  not  been  before  polled  at  this  election,  or  (in  cafe 
"  of  an  election  for  two  citizens)  but  for  one  -per f on. 

P.  277.  (C).  From  the  treating  act  of  King  William,  Note 
and  the  {landing  order  of  the  Houfe  of  21  October,  1678,  (C«) 
(Journ.  vol.  ix.  p.  517.  col.  1.)  (1.)  on  which  that  act  is 
founded,  from  the  fuppofed  cuftom,  and  long  pra£lice  at  Brif- 
tol,  and  the  refolution  of  the  Houfe  in  the  Norwich  cafe,  as 
well  as  from  the  tendency  of  the  evidence  which  appears  to 
have  been  given  in  a  great  variety  of  cafes  of  controverted 
elections,  at  different  periods,  it  is  very  certain,  that  there  has 
been  long  an  idea,  that  the  telle  of  the  writ  was  the  period 

[*  But  vide  Cafe  of  Leicefter,  3         (i)  Vide  infra,  Cale  of  St.  Ives, 
Feb.   1705-6.    Journ.   vol.  xv.  p.     Note  (B). 
135,  col.  *.    137,  Col.  I.] 

T3  for 
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Note  for  afcertaining  when  any  acts  were  clearly  done  for  the  pur- 
'  */,  P°fe  of  influencing  an  election,  fuch  as  giving  money,  treats, 
Sec.  or  making  votes.  However,  the  decifion  in  this  cafe 
[289]  of  Briilol,  will,  probably,  eftabliiTi  the  general  validity  of 
votes  to  which  the  only  objection  is,  that  die  admifiions 
were  after  the  tfcfte  of  the  writ;  for,  if  that  objection  had 
been  good,  Mr.  Brickdale  mu it  have  fucceeded  againft  Mr. 
Burke. 

>jotc  P.  279.   (D.)     The   acl  for  regulating  elections  in  the 

(D.)  city  of  Norwich,  is  net  printed  in  the  common  editions  of 
the  ftatutes,  being  one  of  thole  public  acts  which  are  faid 
to  be  of  a  private  nature. 
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The  Committee  was  chofcn  on  Tuefday,  the  14th  of  Fe- 
bruary, and  confifted  of  the  following  Gentlemen  : 


Right  Hon.  Thomas  Townfhend, 
Chairman       ------ 

Lord  Charles  Spenfer  -     -     -     - 

Richard  Wilbraham  Bootle,  Efq. 
Sir  Cecil  Wray,  Bart.  -     -     -     - 

George  Grenville,  Efq.     -     -     - 
Jervoife  Clarke,  Efq.    -     -     -     - 

Philip  Rafhleigh,  Efq.  -     -     -     - 

Noel  Hill,  Efq. 

Thomas  Lifter,  Efq.  -  -  -  - 
Francis  Annefly,  Efq.  -  -  -  - 
Thomas  Edward  Freeman,  Efq.  - 
John  Smith,  Efq.  -  -  -  -  - 
Richard  Pennant,  Efq.  -     -     -     - 

Nominees, 
Of  Mr.  Peach: 
John  Bond,  Efq.     -     -     -     .     - 

Of  Mr.  Dewar: 
Vifcount  Beauchamp    -     -     -     - 


r 


B 


Whitchurch. 

Oxfordfhire. 

Chefter. 

Eaft  Retford. 

Bucks. 

Yarmouth,  Hants. 

Fowey. 

Shropfhire. 

Clitheroe. 

Reading. 

Steyning. 

Bath. 

Liverpool. 


Corfe  CafUe. 


^Orford. 


Petitioners: 

Samuel  Peach,  Efq.   and  John  Dewar,  Efq. 

Counsel, 

For  Mr.  Peach  : 

Mr.  Lee,  Mr.  Widmore. 


For  Mr.  Dewar : 
Mr.  Mansfield,        Mr.  Murphy. 
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Of  the  B  O  R  O  U  G  H  of 


CRICKLADE. 


AT  the  laft  general  election,  Arnold  Nefbit, 
Efq.  and  William  Earle,  Efq.  were  chofen 
members  of  Parliament  for  Cricklade.  In  Decem- 
ber following,  a  vacancy  happened,  by  the  death  of 
Mr.  Earle;  and,  a  new  writ  being  ordered  on  the 
20th  of  that  month,  the  election  came  on  the  27th, 
and  Mr.  Dewar  and  Mr.  Peach  were  both  returned, 
by  the  fame  indenture.  They  both  petitioned  the 
Houfe  on  the  19th  of  January,  and,  this  being  the 
cafe  of  a  double  return,  an  early  day  was  appointed 
for  taking  their  feveral  petitions  into  considera- 
tion. 

On    Wednefday,   the    15th   of    February,   the 
Committee  being  met,  the  two  petitions  were  read. 

Mr. 
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Mr.  Dewar's  petition  fet  forth;  That  he  had  a 
great  majority  of  legal  votes;  but,  that,  notwith- 
ftanding,  Thomas  Carter  the  bailiff  and  returning 
officer,  had  returned  Mr.  Peach,  together  with  the 
petitioner;  Praying,  therefore,  that  the  name  of 
Mr.  Peach  might  be  erafed  from,  the  return,  and 
the  petitioner  declared  duly  elected,  or  have  fuch 
other  relief  as  the  Houfe  mould  think  meet  (i). 

Mr.  Peach,  in  his  petition,  fet  forth ;  That  on 
the  fecond  day  of  the  election,  as  the  returning 
officer,  the  candidates,  and  electors,  were  proceed- 
ing to  the  place  of  polling,  a  riot  commenced, 
which  obliged  the  returning  officer  immediately  to 
clofe  the  poll,  when  only  forty-one,  out  of  near  two 
hundred  perfons  entitled  to  vote,  had  given  their 
fuffrages;  and  that,  on  that  account,  Mr.  Dewar 
and  the  petitioner  were  returned;  That  the  peti- 
tioner was,  by  reafon  thereof,  prevented  from  re- 
ceiving the  fuffrages  of  a  large  majority  of  the 
L295J  electors,  and  of  obtaining  a  legal  right  to  reprefent 
the  borough ;  That,  from  the  death  of  Mr.  Earle 
to  the  clofe  of  the  poll,  Mr.  Dewar,  or  his  agents, 
had,  by  feafts  and  entertainments  daily  given  at 
their  expenceto  the  electors,  endeavoured  to  pro- 
cure votes  for  Mr.  Dewar,  and  had  kept  the 
borough  in  continual  riot,  tumult,  and  diffipation; 
That  by  the  above  means,  and  by  the  conduct  of 
the  returning  officer,  the  fenfe  of  the  electors  at 
large  had  not  been  taken :  He  prayed,   therefore, 

(i)  Votes,  p.  123, 

that 
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that  the  Houfe  would  grant  fuch  relief  as  upon  ex- 
amination mould  appear  juft  (1). 

The  material  evidence,  and  fads  of  the  cafe,  were 
as  follows  : 

On  the  firft  day,  Carter,  the  returning  officer, 
delayed  beginning  the  poll  for  near  two  hours, 
waiting  for  the  arrival  of  Mr.  Nefbit,  the  other 
member,  who  is  lord  of  the  manor,  and  was  the 
declared  partizan  of  Mr.  Peach;  Mr.  Nefbit,  how- 
ever, did  not  appear  at  the  election. 

The  returning  officer  was  attended  by  a  gentleman 
of  the  bar,  as  counfel,  who,  at  the  general  election,  [296] 
had  acted  in  that  capacity  for  Mr.  Nefbitt,  and, 
before  this  eledtion  began,  had  received  a  retainer 
from  Mr.  Peach,  and,  (as  he  faid  himfelf  on  his 
examination  before  the  Committee)  expected  to  be 
paid  by  him,  for  his  attendance  on  the  returning 
officer.  He  (aid,  that,  when  he  took  the  retaining 
fee  from  Mr.  Peach,  he  told  him  that  he  accepted 
of  it,  only  on  condition  of  being  at  liberty  to  de- 
cide upon  the  difputed  votes,  according  to  certain 
general  principles,  which  he  had  laid  down,  and 
followed,  at  the  preceding  elect. ion.  He  faid,  that 
both  at  the  former,  and  the  prefent  election,  he  was 
almoft  entirely  guided,  as  to  the  right  of  the  feverai  ■ 

voters  who  prelented  themfelves,  by  the  informa- 
tion of  one  King,  a  blackfmith,  looking  upon  him 
to  be  the  perfon  who  bed  knew  the  titles  of  the 
different  electors.     That  he  knew,  however,  that 


(1)  Votes,  p.  123, 124. 


King 
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King  was  much  in  the  intereft  of  Peach.  He  faid, 
that  in  receiving  or  rejecting  votes,  the  returning 
officer  followed  his  (the  counfel's)  directions  im- 
plicitly, and  was  merely  his  echo. 
[297]  There  were  warm  difputes  and  altercations 
during  the  firft  day,  between  the  counfel  for 
Mr.  Dewar,  and  the  returning  officer;  the  former, 
having,  as  the  witneffes  called  on  the  part  of  Mr. 
Peach  fwore,  ufed  very  injurious  expreffions,  and 
menacing  geftures,  to  the  latter.  But  this  was  af- 
terwaids  flrongly  contradicted  by  the  witneffes  on 
the  other  fide. — One  of  the  fubjects  of  dilpute  was 
the  method  of  taking  the  poll.  The  returning 
officer,  and  the  counfel  for  Peach,  infifled  that  it 
fhould  be  by  houfe-row,  beginning  with  the  voters 
whofe  houfes  were  at  the  end  of  the  town,  and 
going  along  one  fide  of  the  High-ftreet,  agreeable 
to  the  former  practice.  The  counfel  for  Dewar 
was  for  taking  the  poll  as  the  voters  fhould  happen 
to  offer.  At  the  clofe  of  the  firft  day,  the  num- 
bers were,  26  for  Dewar,  and  15  for  Peach. 

It  was  proved,  and  the  counfel  for  the  returning 
officer  acknowledged,  that,  on  the  evening  nf  the 
firft  day  of  the  poll,  he  went  to  a  meeting  of 
Peach's  counfel  and  agents;  and  that  he  was  pre- 
lent  at  a  confutation  they  held,  about  the  conduct, 
T298]  and  the  event,  of  the  election;  and  alfo,  that  he 
had  called  at  the  lodging  of  the  counfel  for  Peach 
the  next  morning,  before  he  went  to  the  place  of 
polling. 

One  Archer  fwore,  that  he  had,  on  the  morning 

of 
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of  the  fecond  day  of  the  poll,  overheard  a  conver- 
fation  at  the  lodging  of  the  counfel  for  Peach,  be- 
tween that  counfel,  the  returning  officer's  counfel, 
King,  and  others  5  when  it  was  propofed  that,  as 
foon  as  ever  Peach  fhould  be  a-head,  they  fhould 
clofe  the  poll. 

Archer  had  gone  that  very  morning,  and  told  this 
ftory  to  Mr.  Parker,  agent  for  Dewar,  and  had 
carried  him,  to  fhow  him  a  hole  which  went 
through  the  ceiling  of  the  room  in  which  the  coun- 
fel for  Peach  lodged,  and  the  floor  of  the  room 
above  it ;  and  Parker  fwore  before  the  Committee, 
that,  through  this  hole,  it  was  eafy  for  a  perfon  in 
the  room  above,  to  hear  any  thing  that  was  faid 
below  with  the  ordinary  loudnefs  of  converfa- 
tion.  Archer  had  accefs  to  that  room,  the  mafter 
of  the  houfe  being  his  uncle.  But  his  evidence  was 
flatly  contradicted  by  every  one  of  thofe,  who,  ac-  [299] 
cording  to  that  evidence,  were  prefent  at,  and  took 
a  (hare  in,  theconverfation  in  queftion. 

Several  witneffes  were  called  to  impeach  the 
character,  and  credibility,  of  Archer ;  and  among 
others,  his  own  uncle  ;  and  others  were  called,  by 
the  other  flde,  to  impeach  the  credibility  of  thofe 
witnefles. 

When  the  returning  officer,  with  the  candidates 
and  their  agents,  went,  on  the  fecond  morning, 
into  the  church  where  the  election  was  holden,  a 
fort  of  fcuffle  happened  at  the  door  of  the  church, 
between  Mr.  Herbert  a  member  of  the  Houfe  of 
Commons,  and  Mr.  Benfon  a  merchant  in  Lon- 
don, 
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don,  who  had  accompanied  Peach,  and  had  been 
made  a  conftable  on  this  occafion.  Benfon  pufhed 
Herbert  from  the  door,  as  he  endeavoured  to  en- 
ter, on  which  Herbert  collared  him,  he  (Benfon) 
not  having  any  flafF  that  could  diftinguilh  him  as 
a  conftable.  After  this,  they,  and  a  number  of 
other  people  who  were  at  the  porch  of  the  church, 
rumed  in ;  and  the  difpute  between  Herbert  and 
[300]  Benfon  flill  continuing,  feveral  of  Peach's  friends 
cried  out  iC  a  riot,  a  riot ,"  and  a  good  deal  of  con- 
fufion  arofe.  On  this,  the  counfel  for  the  return- 
ing officer  directed  him  to  clofe  the  poll,  which 
he  did ;  and  they  left  the  church  together,  al- 
though earneftly  entreated  by  Dewar  and  his 
friends  to  remain.  In  their  way  home,  they  walk- 
ed directly  through  the  crowd,  without  meeting 
with  any  moleftation. 

Both  the  returning  officer,  (who  is  a  man  of  fe- 
venty-fix  years  of  age)  and  his  counfel,  fwore,  that 
they  thought  they  could  not  have  continued  at 
the  church,  without  the  mod  imminent  danger; 
That  threats  of  a  mofl  alarming  nature  had  been 
thrown  out,  for  feveral  days  previous  to  the  elec- 
tion, againft  both ;  but,  that  they  had  only  heard 
of  thofe  threats  at  fecond  hand,  and,  they  could  not 
fay  they  faw  any  blow,  or  any  act  of  violence,  done 
by  any  body,  at  the  time  when  the  poll  was 
fhut. 

Many  perfons  of  character,  who  were  called  on 
the  part  of  Dewar,  fwore,  on  the  contrary,  that 
neither  before  nor  during  the  election,  any  thing 

like 
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like  a  riot,  or  difturbance,  fufficient  to  terrify  any 
reafonable  man,  had  happened  ;  nay,  that  they  be- 
lieved no  town  had  ever  been  more  quiet  at  the 
time  of  an  election ;  except  that  there  were  vehe- 
ment altercations  among  the  counfel.  Thofe  wit- 
ncfles  alfo  fwore,  that,  while  the  poll  lafted,  the 
returning  officer,  and  his  counfel,  acting  obvioufly 
in  concert  with  the  counfel  and  agents  for  Peach, 
had  mown  the  moil  glaring  partiality  towards  that 
fide ;  admitting  votes  without  enquiry  for  Mr. 
Peach,  and  rejecting  others  without  examination 
which  were  tendered  for  Mr.  Dewar. 

When  the  poll  was  clofed,  and  the  returning 
officer  had  retired  with  his  counfel  to  his  inn,  Mr. 
Herbert  came  to  him,  and  entreated  him  to  renew 
it,  promifing  to  give  any  fecurity,  he  fhould  re- 
quire, that  he  would  not  moled  Benfon,  nor  oc- 
cafion  any  difturbance;  and  defiring,  if  it  were 
thought  ncceffary  for  the  quiet  of  the  election, 
that  Benfon  and  he  might  both  be  committed  till 
it  mould  be  over ;  But  the  returning  officer,  and  [302] 
his  counfel,  abfolutely  refufed  to  open  the  poll 
again.  His  counfel  declared,  in  giving  his  evi- 
dence, that  if  any  difturbance  had  arifen,  in  the 
courle  of  the  poll,  and  Peach  happened  to  be  a- 
head,  he  was  determined  that  the  poll  fhould  be 
clofed  immediately,  and  Peach fingly  returned. 

When  the  returning  officer  had,  in  this  manner, 
refufed  to  renew  the  poll,  all  the  electors  in  the 
intcrcft  of  Mr.  Dewar  went  and  gave  their  voices, 
before  a  conftable,  for  him.     Mr.  Peach's  friends 

were 
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were  apprized  of  this  poll  before  the  con  flab  I  e,  and 
were  warned  to  attend,  and  give  their  votes  ;  but 
none  of  them  came. 

'Here  was  no  evidence  produced  fufficient  to 
bring  home  treating  or  entertaining  the  electors, 
to  Dewar,  or  his  agents. 

The  counfel  for  Mr.  Dewar  infilled, 
That,  as  he  had  a  clear  majority  at  the  clofe  of 
tie  poll,  the  returning  officer  was  bound,  by 
his  office,  to  return  him  iblely,  and  that  the  Com- 
mittee ought  to  determine  that  he  was  duly 
[203]  returned  and  ought  to  fit.  That  the  Houfe  might 
perhaps,  after  the  return  was  amended,  admit  fuch 
of  the  electors  as  had  not  had  an  opportunity  of 
giving  their  fuffrages  to  petition  on  that  ground, 
and  fo  bring  the  merits  of  the  election  in  queftion. 
That  there  was  fuch  a  proceeding  in  the  cafe  of 
Pontefract,  reported  by  Glanville,  where,  though 
the  circumftances  were  not  exactly  fimilar  to  thofe 
of  the  prefent  cafe,  yet  the  principle  was  the  fame. 
In  that  cafe,  two  returns  were  made  to  the  fheriff, 
by  different  perfons.  The  poll  had  been  clofed, 
in  confequence  of  a  riot,  before  the  election  was 
over.  The  Houfe  ordered  that  the  perfon  return- 
ed by  the  proper  officer,  fhould  take  his  feat,  al- 
though afterwards,  in  confequence  of  a  petition 
from  the  electors  who  had  been  deprived  of  an 
opportunity  of  giving  their  votes,  the  election  was 
avoided.  That  indeed  it  is  faid,  in  that  cafe,  that, 
where  the  return  is  irreconcileably  repugnant,  nei- 
ther of  the  parties  are  to  be  admitted  into  the 
Houfe.  But,  that  this  is  explained  by  what  fol- 
9  lows, 
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lows,  for  the  words  of  Glanville  are,  "  That  nei- 
<c  ther  of  the  parties  are  to  be  admitted  into  the 
u  Houfe,  ////  the  return  be  amended"  which  was 
what  was  prayed  to  be  done  by  Dewar's  petition. 
That  in  the  prcfent  cafe,  there  was  no  petition,  no 
complaint,  from  the  electors;  and,  whatever  they 
might  have  a  right  to  do,  Mr.  Peach  was  cflopped 
from  complaining  that  the  poll  was  improperly 
clofed,  fince  the  clofing  it  was  virtually,  and  in 
fubftance,  his  own  act.  That  both  the  returning 
officer,  and  his  counfel,  acted  in  concert  with 
Peach's  counfel;  that  their  ads  were,  in  fact,  his, 
and  they  were  mere  agents  for  Peach.  That  it  was 
clear,  from  irrefiftible  evidence,  that  there  was  no 
danger,  nor  appearance  of  danger,  to  juftify  their 
abrupt  departure  from  the  place  of  the  poll,  or 
their  refufal  to  renew  it.  That,  if  they  were  afraid, 
they  had  taken  a  very  extraordinary  manner  of  pa- 
cifying Mr.  Dewar's  partizans,  for  they  had  done 
the  very  thing  which,  of  all  others,  was  molt  likely 
to  exafperate  them.  That  fear  could  not  poffibly 
be  their  motive  for  not  renewing  the  poll,  after  the  [305] 
difturbance  occafioned  by  the  difpute  between 
Herbert  and  Benfon  was  adjufted,  fo  as  not  to 
leave  any  chance  of  its  being  revived.  That  if  the 
Committee  fhould  credit  the  teftimony  of  Archer, 
they  muft  believe  that  there  was  a  premeditated 
defign  to  break  off  the  poll  whenever  the  numbers 
mould  happen  to  be  in  favour  of  Peach.  That  the 
returning  officers  counfel  had  acknowledged,  that 
if  any  dijlurbance  fnall  arife,  Peach  being  a-head,  he 
Vol.  I.  Q  was 
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was  determined  that  the  poll  mould  flop,  and 
Peach  be  returned.  That  this  certainly  afforded  a 
ftrong  prefumption  that  Peach's  friends,  when  they 
began  to  find  that  it  was  in  vain  to  wait  for  even  a 
momentary  majority  againft  Dewar,  had  them- 
felves,  by  concert,  begun  the  fcuffle  at  the  door 
of  the  church,  in  order  to  have  the  pretext  of  a 
riot,  as  an  excufe  for  flopping  the  poll,  and  mak- 
ing a  double  return.  That  the  charge  of  treating 
and  corruption  had  not  been  fupported  by  the 
fmalleft  evidence.  That  it  would  be  very  extraor- 
dinary if  Mr.  Peach,  without  having  proved  a 
[306]  fingle  allegation  of  his  petition,  fhould  obtain  the 
only  end  he  could  propofe  by  it.  That  furely  the 
Committee  would  never  fuffer  him,  contrary  to  a 
known  maxim  of  law,  to  take  advantage  of  his 
own  wrong.  Nor  after  he  had  fhut  up  the  poll, 
becaufe  he  found  that,  on  that  occafion,  the  ma- 
jor part  of  the  electors  were  againft  him,  would 
they,  by  declaring  the  election  to  be  void,  enable 
him  to  gain  the  time  and  opportunity  he  wanted, 
of  ftrengthening  his  party,  and  undermining  the 
intereft  of  Mr.  T)ewar. 

They  likewife  urged,  that  the  grofs  partiality  and 
mifconduct  of  the  returning  officer,  and  his  coun- 
fel,  ought  to  be  laid  before  the  Houfe ;  there  never 
having  been  an  occafion  of  the  fort  which  called 
more  loudly  for  cenfure  and  punifhment.  That 
if  fuch  an  example  we're  to  pais  unnoticed,  others, 
at  future  elections,  would  be  tempted  to  imitate 
their  conduct,  trufting  to  meet  with  the  fame  im- 
punity. 
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punity.     That,  in  a  cafe  very  like  the  prefent, 
which  happened  in  this  very  borough,  in   1689, 
( 1 ),  the  returning  officer,  though  much  lefs  culpa-    L3°7J 
ble  than  the  prefent,  was  ordered  into  cuftody. 

On  the  part  of  Mr.  Peach,  it  was  faid, 

That  the  riot  had  been  fufficiently  proved ;  but 
that,  if  it  had  not,  the  allegation  in  the  petition 
was  only  matter  of  form,  and  to  be  conlidered  as 
refembling  "  the  inftigation  of  the  devil"  laid  in  an 
indictment,  which  is  never  meant  to  be  proved. 
That  no  credit  could  be  given  to  Archer.  That 
his  teftimony  did  not  correfpond  with  the  event. 
That  an  intention  of  flopping  the  poll  when  Peach 
mould  be  a-head,  could  never  prove  that  it  was 
ftopt,  from  a  preconcerted  defign,  at  a  time  when 
Dewar  was  a-head.  That  whether  the  returning 
officer  was  influenced  by  that  fort  of  fear  which  the 
law  fuppofes  to  fall  in  conflantem  virum,  or  not,  ftili 
as  the  poll,  in  fact,  was  flmt  before  all  the  elec- 
tors had  an  opportunity  of  giving  their  votes,  the 
election  muft  be  confidered  as  void. 

They  juggejfed  that  a  petition  of  many  of  the     [208] 
electors  had  been  prepared,  and  was  ready  to  have 
been  prefented,  but  that  it  was  not,  becaufe  thofe 
who  had  fubferibed  it  were  neceffary  as  witnefTes, 
and  therefore  could  not  be  parties  too. 

They  defended  the  conduct  of  the  returning  of* 
ficer,  and  his  counfel.  They  faid  that  the  coun- 
fel  had  advifed  the  other  to  follow  the  ancient 

(1)  Journ.  w>l.  x.  p.  7a,  73.  Fide  infra,  p.  3x1. 
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ufage  of  the  place  in  taking  the  poll  by  houfe-row 
contrary  to  the  wifhes  of  Dewar,  and   his  frier,' 
That  he  likewife  had  adviied  him  to  reject  all  the 
votes  under  a  certain  defcription,  becaufe,  in   hi. 

opinion,,  they  were  bad.  That,  whenever  the 
right  of  election  at  Cricklade  came  to  be  agitated, 
the  rule  he  laid  down  would  probably  be  efta- 
blifbed.  That  it  was  not  his  fault  that  moft  of 
the  votes  under  that  defcription  were  tendered  for 
Dewar.  Yet.  this  was,  in  truth,  the  whole  of  what 
had  been  called  grofs  partiality.  That  the  taking 
a  retainer  from  Peach,  with  the  previous  condi- 
[309]  tion  of  deciding  according  to  his  own  judgment, 
and  even  the  aflbciating  with  Peach's  friends,  was, 
at  moft,  an  imprudent  part,  but  was  neither  cri- 
minal, nor  fuch  as  merited  either  the  animadverfion 
of  the  Committee,  or  the  cenfure  of  the  Houfe. 

In  the  courfe  of  the  evidence,  Mr.  Dewar's 
counfei  offered  to  produce  the  poll  taken  by  the 
conftable,  in  order  to  mow  that  a  large  majority 
of  all  the  electors  of  Cricklade  would  have  voted 
for  him.  If  that  could  be  mown,  they  faid,  he 
mud  be  declared  duly  elected. 

This  evidence  was  objected  to. 

It  was  laid  to  be  inadmifiibie,  that  poll  not  hav- 
ing been  taken  before  a  legal  returning  officer; 
that  it  was  not  mentioned  in  Dewar's  petition, 
and,  befides,  that  it  could  not  afcertain  the  pro- 
portion of  electors  in  Dewars  intereft,  fince  none 
of  Peach's  friends  had  polled;  and  that  they  were 
not  obliged  to  attend  or  vote  on  that  occafion,  as 

they 
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they  had  not  been,  and  could  not  have  been,  fum- 
moned  according  to  law,. 
To  this  it  was  anfwered, 

That  the  conftable's  poll,  on  this  occafion,  .was  [310] 
the  bed  evidence  that  could  be  given  of  the  fad; 
much  better  than  the  viva  vote  tcftimony  of  the 
perfqns  who  had  polled  could  now  be;  feeing  that, 
fince  that  time,  they  had  been  expoled  to  in- 
fluence, and  might  have,  been  praclifed  upon  by 
the  other  candidate.  That  .the  conftable's  poll 
would  be  a  da  reel  anfwer  to  that  part  of  Peach's 
petition,  where  he  al ledges,  that  the  majority  of 
voices  would  have  been  in  his  favour  if  the  elec- 
tion had  not  been  interrupted.  That  it  was  of  no 
sonfequence  that  none  of  Peach's  friends  attended, 
for  it  could  be  fliown  that  out  of  the  number  of 
>iers  which  he  himfelf  dated  to  be  in  the  bo- 
ugh, by  far  the  greater  part  were  for  Mr.  Dewar, 
That  there  were  cafes  which  proved  that  where  a 
returning  officer  rcfufes  to  complete  the  poll,  the 
electors  may  go  and  vote  before  a  conflable,  or 
even  a  private  peribn,  and  that  their  poll  will  be 
allowed  by  the  Houfe,  and  the  merits  of  the  elec- 
tion decided  upon  it.  [3 1 1  ] 

That  in  this  very  borough,  1  April,  1689,  in  a 
cafe  circumflanced  like  the  prefent,  the  returning 
officer,  under  a  pretence  of  danger,  doled  the  poll 
before  all  the  electors  had  voted.  The  numbers 
then  flood  thus:  21  for  Webb,  one  of  the  candi- 
dates, and  only  5  for  Freke,  the  other  candidate. 
The  returning  officer  refufed  to  renew  the  poll,  on 

Q  3  which 
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which  it  was  continued  by  the  conftable,  and  when 
the  two  lifts  were  added  together,  the  numbers 
were,  for  Freke  50,  and  for  Webb  cnly  25.  The 
Houfe  allowed  the  conftable's  poll,  and  declared 
Freke  duly  elected  ( 1 ). 

That  a  ftronger  cafe  ftill  was  that  of  Liverpool, 
5  March,  1  j^-%.  On  that  occafion,  witnefles  being 
examined  as  to  the  mayor's  withdrawing  himfelf 
from  the  place  of  polling,  before  he  had  taken  the 
fuffrages  of  feveral  perfons  who  tendered  their  votes 
for  the  petitioner ;  and  one  Henry  Orme  being 
[3 x  21  called,  and  examined,  and  producing  a  lift  taken  by 
him  of  divers  perfons,  who  gave  their  votes  for  the 
petitioner,  after  the  mayor  had  left  the  place  of  poll- 
ing; and  the  fitting  member's  counfel  objecting 
againft  the  admitting  fuch  evidence ;  the  point  was 
argued, and  the  counfel  being  directed  to  withdraw; 
the  Houfe  refolved,  "  That  the  paper  produced  by 
Henry  Orme,  containing  a  lift  taken  by  him  of 
perfons  who  voted  for  the  petitioner,  after  the 
mayor  had  left  the  place  of  polling,  be  admitted 
as  evidence  of  fuch  perfons  voting  (2  )." 
That,  in  the  former  of  thefe  two  cafes,  it  might 
be  faid  that  the  electors  on  both  fides  waved  any 
objection  they  might  have  made  to  the  illegality 
of  the  perfon  who  took  the  poll,  perfons  having,  in 
that  cafe  voted  on  both  fides  before  the  conftable. 
But  that  this  obfervation  would  not  apply  to  the 
fecond  where  none  voted  but  on  one  fide;  yet  the 

(1)  Journ.  vol.  x,  p.  72,  73.         (2)  Journ.  vol.  xxi.   p.  476, 
Videfupra,  p.  306.  col.  2. 

Houfe 
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Houfe  admitted  the  poll  then  taken,  though  by  a 
private  perfon,  to  be  given  in  evidence. 

In  their  reply,  on  this  point,  the  counfel  for  Mr.  L3I3l 
Peach  took  notice  of  the  diftindlion  between  the 
cafe  of  1689,  and  the  prefent;  and  they  obferved 
that  it  was  more  necellary  now  that  the  legal  re- 
turning officer  fhould  take  the  poll,  than  it  was 
when  either  of  the  two  former  cafes  happened, 
lince  now,  by  the  ftatute  of  George  the  Second  (i), 
every  voter  is  liable  to  have  the  bribery  oath  tender- 
ed to  him,  *  which  he  is  to  take  before  the  return- 
f*  ing  officer,  or  others  legally  deputed  by  him/' 
That  this  oath  the  conftable  could  not  adminifter, 
and  therefore  could  not  be  at  all  conlidered  as  ca- 
pable of  taking  a  legal  poll. 

The    Committee,    after  long  deliberation,  re- 
folved, 

That  the  conftable's  poll  mould  not  be  given  in 
evidence. 

They  likewife  refolved,  [3H] 

That  parole  evidence  mould  not  be  admitted  to 
prove  what  perfons  polled  before  the  conftable. 


(1)    2  George  II.  cap.  24.  col.  2.     So  that  the  election 

That   act   took   effect  on  the  probably  happened  before  the 

24th  June,    1729.     The   writ  act   was   to  take   place;  and, 

in  the  Liverpool  Cafe,  which  therefore,  the  diftinclion  taken 

was  on  a  vacancy,  was  order-  by  the  counfel  for  Mr.  Peach 

ed  on  the  14th  of  May  of  that  applies  to  both  the  cafes  cited 

year.    Journ.  vol.  xxi.  p.  76,  on  the  other  fide. 

On 
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OriTuefday,  the  21ft  of  February,  the  Com- 
mittee, by  their  Chairman,  informed  the  Houie, 
that  the  .rmincd, 

That  neither  Mr.  Peach  nor  Mr.  Dewar  were 
duly  returned  ;  and  that  the  laft  election  for  the 
borough  of  Cricklade  was  a  void  election. 

And  they  did  not  make  any  fpecial  report. 

{^  The  counfel  for  Mr.  Peach  began  in  this  cafe, 
according  to  the  ftanding  order  of  March  172-; 
"  he  being  firft  named  in  the  return  (  1 )."  This 
circumftancc  depended  on  the  returning  officer ; 
but,  from  the  nature  of  the  cafe,  Mr.  Dewar  was 
more  properly  the  plaintiff  >  and,  for  that  reafon,  I 
have  given  the  firft  place  to  the  arguments  of  his 
counfel, 

(1)  Vide  cafe  of  Milborne  Port,///™,  p.  ico. 
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THE 

CASE 

Of  the  BOROUGH  of 

NEW       RADNOR, 

AND     ITS 

CONTR IBUTORY  BOROUGHS, 

In  the  County  of  Radnor. 


The  Committee  was  chofen  on  Friday,  the  17th  of  Fe- 
bruary, and  confuted  of  the, following  Gentlemen  : 


John  Elwes,  Efq.  Chairman  - 

Francis  Page,  Efq.       -     -  - 

Charles  Garth,  Efq.     -     -  - 

Sir  George  Robinfon,  Bart.  - 

Abel  Smith,  Efq.    -     -     -  - 
Hon,  Thomas  Francis  Wenman 

Thomas  Halfey,Efq.   -     -  - 

Sir  Henry  Houghton,  Bart.  - 
Anthony  James  Keck,  Efq. 
William  Chaytor,  Efq. 

Lord  George  Gordon  -     -  - 

Ambrofe  Goddard,  Efq.     -  - 

Filmer  Honey  wood  Efq.   -  - 

NOMIKEII 

Of  the  Petitioners: 
Bamber  Gafcoyne,  Efq.     -     - 
Of  the  Sitting  Member  : 
William  Adam,  Efq.    -     -     - 


.•>v 
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'"Berkfhire, 
Oxford  Univcrfity. 
Devizes. 
Northampton. 
Aldb.  Yorkfhire. 
Weftbury. 
Hertfordfhire. 
Prefton. 
Newton,  Lan. 
Penryn. 


"i  >\  Luggerfhall 
Wikfhire. 
Steyning. 


Truro. 


Gatton, 


Petitioners: 

Edward  Lewis,  Efq. 

Several  Burgefles  of  the  Borough  of  New  Radnor* 
and  its  Contributory  Boroughs. 

Sitting  Member  : 

John  Lewis,  Efq. 

Counsel, 

For  the.  Petitioners : 
Mr.  Mansfield,  Mr.  Hardinge. 

For  the  Sitting  Member  : 
Mr.  Bearcroft,  Mr.  Lee. 
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AND    ITS 

CONTRIBUTORY     BOROUGHS. 


ON  Saturday,  the  1 8th  of  February,  the  Com- 
mittee being  met,  the  two  petitions  were 
read.  Both  contained  a  general  allegation  that 
Edward  Lewis,  Efq.  the  petitioner,  had  a  great 
majority  of  legal  votes,  and  was  duly  elected  ( i ). 

Then  the  lafl:  determination  of  the  Houfe  of  the 
right  of  election  was  read ;  and  after  that,  the  {land- 
ing order  of  1 6  Jan.  173-I-  (2). 

The  laft  determination  is  as  follows : 

12  November,   1690.     Refolved,    "That   the 

(1)  Votes,  6  Dec.  p.  21,  22.         (2)  Supra,  p.  99. 
8  Dec.  p.  56. 

T  right 


it 
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"  right  of  election  of  burgeflcs    to  ferve  in  Par* 

"  liament  for  the  borough  of  New  Radnor,  is  in  the 

hwrgejjes  of  Radnor,  Ryader,  Knighton,  Knucklas, 

and  Kevenlice  only  (i)." 

The  only  queftion,  in  this  cafe,  was  upon  the 
fenfe  of  the  laft  determination. 

The  counfel  for  the  petitioners  infilled  ;  That  by 
the  word  "  burgeflh,"  is  meant.,  all  buygeflcs, whether 
rcfident  or  non-refident ;  and  that  by  the  Handing 
order  of  1735,  ^e  fcounfcl  for  the  luting  member 
were  not  at  liberty  to  go  into  any  proof  of  the  con- 
trary. 

The  counfel  on  the  other  fide  contended ;  That, 
by  the  {landing  order,  the  Houfe  couid  never  in- 
tend to  prohibit  the  explanation  of  ambiguous  or 
equivocal  wrords  in  laft  determinations,  and  faid> 
that  they  only  propofed  to  explain  the  word 
"  burge/ps"  in  the  determination,  and  to  (how  that 
the  Houfe  mull:  have  underllood  by  it,  in  this  in- 
.  fiance,  not  "  burgejjes  at  large*''  but  li  burgejjes  in- 
"  habit  ant  o" 

The  Committee  were  of  opinion,  that  they  were 
[319]  not  precluded  from  fuch  explanation,  by  the  Hand- 
ing order  of  1735;  anc^  as  ^e  averment  lay  on  the 
fitting  member,  it  was  agreed  at  the  bar,  and  con- 
fented  to  by  the  Committee,  that  he  fhould  be  con- 
fidered  as  aclor  in  the  caufe,  and  that  his  counfel 
fhould  begin. 

(1)  Journ.  vol.  x.  p.  469,  col.  1,  2. 

Counsel 
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Counsel  for  the  Sitting  Member. 

By  the  ftatute  of  27  Hen.  VIII.  cap.  28.  §  29, 
the  counties  and  boroughs  of  Wales  were  firft 
authorized  to  fend  members  to  Parliament.  The 
3d  lection  of  the  ftatute  of  the  35th  of  the  fame 
King,  cap.  1 1 .  is  in  thefe  words : 

"  Forafmuch  as  the  inhabitants  of  all  cities  and 
"  boroughs  in  the  twelve  (hires  within  Wales,  and 
in  the  county  of  Monmouth,  not  finding  bur- 
gefTes for  the  Parliament  themfelves,  mud  bear 
and  pay  the  burgefTes  wages  within  the  fhire- 
towns  of  and  in  every  the  laid  twelve  Hi  ires  in 
Wales,  and  in  the  laid  county  of  Monmouth, 
"  (Be  it  enacted,)  That  the  burgefles  of  all  and  every 
"  of  the  faid  cities,  boroughs  and  towns,  which  be 

and  fhall  be  contributory  to  the  payment  of  the  [320] 
burgefTes  wages  of  the  laid,  fhire-towns,  fhall  be 
lawfully  admonifhed,  by  proclamation  or  other- 
wife,  by  the  mayors,  bailiffs,  or  other  head- 
ofEcers  of  the  faid  towns,  or  by  one  of  them,  to 
come  and  to  give  their  elections  for  the  electing  of 
the  faid  burgefTes,  at  fuch  time  and  place  lawful 
w  and  reafonable,  as  (hall  be  afligned  for  the  fame 
intent  by  the  mayors,  (&c.)  In  which  eleclions, 
the  burgefTes  fhall  have  like  voices  and  authority 
to  elect,  name,  and  choofe  the  burgefTes  of  every 
"  the  faid  fliire-towns,  like  and  in  fuch  manner 
"  as  the  burgefTes  of  the  laid  fhire-towns  have  or 
"  ufe." 

It  is  evidently  the  objeft  of  this  claufe  of  the 
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ftatute  to  communicate  a  right  of  voting  for  the* 
member  of  parliament,  to  the  inhabitants  of  the 
boroughs  which  were  contributory  to  the  payment 
of  his  wages ;  therefore,  when  it  is  enacted,  that 
the  burgefj'es  of  all  the  boroughs  which  fhall  be 
contributory  to  fuch  payment  (hall  give  their  elec- 
tions, the  meaning  undoubtedly  is,  that  the  bur- 
[321]  gefj'es  inhabitants,  and  they  only,  fhould  have  a  right 
to  vote.  The  right  of  election,  therefore,  being 
confined  by  an  acl  of  Parliament  to  the  burgefTes 
inhabitants,  if  the  refolution  of  the  Honfe  had  in  direct 
terms  contradicted  this  act,  it  would  have  been 
illegal,  till  the  ftatute  of  the  2nd  of  George  the 
Second,  which  made  every  laft  determination  final. 
Now,  though  there  are  perhaps,  too  many  in* 
ftances  of  laft  determinations  which,  when  made, 
were  clearly  againft  law,  yet,  if  the  determination 
concerning  New  Radnor  is  capable  of  a  con- 
ftruction  agreeable  to  law,  that  conftruction  ought 
to  be  adopted,  rather  than  one  in  direct  oppofition 
to  the  words  of  a  ftatute. 

In  the  cafe  of  the  borough  of  Denbigh  and  its 
contributory  boroughs,  in  1 74!,  the  petitioners  con- 
tended, "  That  the  right  of  voting  was  in  the  bur- 
"  geffhs  at  large :"  they  produced  leveral  returns  in 
the  reigns  of  Edward  the  Sixth,  Elizabeth,  Charles 
the  Firft,  Charles  the  Second,  James  the  Second, 
William  and  Mary,  George  the  Firft,  and  George 
[322]  the  Second,  and  alfo  feveral  witneiTes,  to  prove, 
that  the  feveral  electors  named  in  thofe  returns 
were  not  refident  burgefTes  of  the  boroughs,  and  to 
x  prove 
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prove  likewife,  that  the  ufage  had  been  for  ;;o;z- 
refi'dent  burgefTes  to  vote.  On  the  part  of  the 
fitting  members,  the  29th  fection  of  the  27th  of 
Henry  the  Eighth,  cap.  28.  and  the  third  and 
fourth  fections  of  the  35th  of  Henry  the  Eighth, 
cap.  11.  were  read:  They  called  no  witncfles.  A 
motion  was  firft  made,  and  the  queftion  propofed, 
"  That  the  right  of  election  is  in  the  burgefles  at 
"  large  y  of,"  &c.  To  this  an  amendment  was  pro- 
pofed, by  leaving  out  the  words  "  at  large"  and 
inferring  the  word  "  inhabitants"  in  their  ftead, 
and  the  queftion  being  put,  "  That  the  words  "  at 
"  large"  ftand  part  of  the  queftion,"  the  Houfe 
divided ;  and  it  palled  in  the  negative.  The  quef- 
tion being  then  put,  "  That  the  word  "inhabitants" 
*  be  inferted  inftead  thereof,"  the  houfe  again  di- 
vided ;  and  it  palled  in  the  affirmative.  Then  the 
main  queftion  being  put,  the  Houfe  refolved,  7 
Feb.  174I-, 

"  That  rhe  right  of  election  of  a  burgefs  to  ferve     [323] 
"  in  Parliament   for  the  borough  of  Denbigh,  in 
u  the  county  of  Denbigh,  is  in  the  burgejjes,  inhabi- 
w  tants  of  the  boroughs  of  Denbigh,  Ruthyn,  and 
m  Holt,  refpectively  ( 1 )." 

This  cafe  is  exactly  in  point  ;  the  Houfe,  upon 
the  ground  of  the  ftatutes,  determined  that  only 
refident  burgefles  have  a  right  to  vote. 

In  the  cafe  of  Cardigan,  indeed,  the  Houfe,  in 
1 730,  thought  proper,  in  the  very  face  cf  the  act  of 

(1)  Journ.  vol.  xxiv.  p  550,  col.  2. 

Henry 
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Henry  the  Eighth,  to  extend  the  right  of  voting  to 
out-burghes,  but  even  there  they  deemed  it  necef- 
fary  to  add  the  words  "  at  large." 

7  May,  1730.  Refolved,  "  That  the  right  of 
"  election  of  a  burgefs,  to  ferve  in  Parliament  for 
the  town  of  Cardigan,  in  the  county  of  Car- 
digan, is  in  the  burgeJJ'es  at  large  of  the  boroughs 
of  Cardigan,  Aberyftwith,  Lampeter,  and  Atpar 
only.   (2)." 

[324]  This  exprefiion,  or  fome  other  of  the  fame  im- 
port, is  familiar  to  the  Houfe,  when  they  determine 
that  the  right  of  election  extends  to  out-burgefTes, 
Is  it  not  therefore  reafonable  to  conclude,  that  fome 
fuch  expreffion  would  have  been  made  ufe  of  in  the 
inftance  before  the  Committee,  if  the  Houfe  had 
meant  that  the  right  was  fo  in  the  boroughs  in 
queilion  ? 

In  1690,  when  the  laft  determination  was  made, 
the  quefrion  was  not,  Whether  the  out-burgeiTes 
had  a  right  to  vote;  but,  Whether  the  burgerTes 
of  Paines-caille  and  Prefteigne  had  a  concurrent 
right  with  thofe  of  the  other  boroughs.  The  num- 
bers on  the  poll  on  that  occafion,  were  fo  few,  that 
it  cannot  be  iuppofed  that  any  out-burgeiTes  voted. 
There  were  only  173  voted  for  Mr.  Harley,  and 
•  172  for  Sir  Rowland  Gwyn,  befides  45  burgelTes  of 
Prefteigne,  and  34  of  Faines-caitle,  who  voted  for 
Gwyn.  The  attention  of  the  Houfe  not  being 
called  to   the  fubjeel:  of  the  prefent  controverfy, 


(1)  Journ.  vol.  xxi.  p.  574,  col.  1. 
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nothing  was  laid  concerning  refidency  or  non-re- 
fidency,  and  that  point  remained  unaffected  by  the     L325J 
determination  (A). 

By  the  charter  of  New  Radnor,  none  can  be  bur^ 
geffes  in  that  place  but  inhabitants  j  therefore  none 
but  inhabitants  can  vote.  It  would  be  flrange  if 
the  (hire-town  were  to  be  more  limited  in  this  re- 
flect than  the  other  fmall  contributory  boroughs. 

{<^  They  offered  to  give  this  charter  in  evidence; 
but,  as  it  bears  date  fo  late  as  the  12th  of  the  late 
King,  the  reading  it  was  objected  to,  for  it  was  faid 
that  it  could  not  affect  the  fenfe  of  a  determination 
made  fo  long  before;  and  the  Committee  refolved 
that  it  mould  not  be  read. 

Evidence  was  likewife  offered  to  fliow,  that,  of 
late  years,  great  numbers  of  burgeffes  had  been 
made  in  the  fmall  contributory  boroughs,  fufficient 
to  drown  entirely  the  votes  of  the  electors  for  the 
fhire-town.  This  was  objected  to-y  it  was  faid, 
that  although  it  might  prove  the  abafe  of  the  right 
contended  for  by  the  petitioner,  and  might  per- 
haps, on  that  account,  be  proper  to  be  laid  before 
the  Parliament,  if  a  remedy  to  that  abufe  fliould  [326] 
be  applied  for,  yet  it  was  entirely  improper  for  the 
confideration  of  a  court  appointed  folely  to  try  the 
exiftence  of  the  right.  The  Committee  rejected  the 
evidence. 

Counsel  for  the  Petitioner. 

The  refolution  of  1690  is  fo  clear  as  not  to 
Vol.  I,  R  require 
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require  explanation;  which,  though  neccflkr) 
where  the  words  arc  very  ambiguous,  is  always  a 
dangerous  thing,  and  has  too  often  furnifhed  a 
pretext  for  overturning  laft  determinations.  ';  Bur* 
gejjes"  is  a  general  word,  and  as  applicable  to  an 
out-burgefs  as  to  one  who  is  refident  in  the  borough. 
That  when  the  word  "  burgejfes"  is  ufed,  unquali- 
fied by  any  reftraining  epithet,  it  means  "  bur- 
"  gefTes  at  large,"  is  clear  from  the  cafe  of  Ald- 
borough  in  Suffolk.  On  the  23d  of  December, 
1709,  the  Houfe  had  determined, 

"  That  the  right  of  electing  burgefTes,  to  ferve 
w  in  Parliament  for  the  borough  of  Aldborough, 
in  the  county  of  Suffolk,  is  in  the  bailiffs,  bur- 
gefTes, and  freemen,  not  receiving  alms  ( 1 )." 
13 2 7]  On  the  16th  of  June,  17 15,  a  report  was  made 
from  the  Committee  of  privileges  and  elections  on 
a  petition  from  that  borough,  by  which  it  appears 
that  an  attempt  had  been  made,  notwithstanding 
the  determination  of  1709,  to  limit  the  right  to 
the  burgefTes  refident.  This  attempt  had  fucceed- 
ed  with  the  Committeee,  but  they  were  fenfible 
that  the  words  ufed  in  1709  would  not  admit  of 
fuch  a  limited  fenfe;  they  did  not  therefore  en- 
deavour to  make  an  explanatory  refolution,  but 
they  firft  relblved, 

"  That  it  is  the  opinion  of  this  Committee,  that 
"  the  right  of  election  of  members  to  ferve  in  Par- 
11  liament  for  the  borough  of  Aldborough,  in  the 

(1)  Journ.  vol.  xvi.  p.  2$jf  col,  1. 

"  county 
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"  county  of  Suffolk,  is  not  in  the  bailiffs,  burgefles, 

v'  and  freemen,  of  the  laid  borough,  not  receiving     . 
•  alms," 

And  then,  having  removed  the  former  determi- 
nation out  of  their  way,  they  proceeded  to  another 
refohition,  viz. 

M  Refolved,  That  it  is  the  opinion  of  this  Com- 
kk  mittee,  that  the  right  of  election  of  members  to 
u  ferve  in  Parliament  for  the  borough  of  Aid  bo-  [3  28  J 
"  rough,  in  the  county  of  Suffolk,  is  in  the  bailiffs 
"  and  burgefles  refident  within  the  faid  borough, 
*  and  not  receiving  alms  ( 1  )." 

Does  not  this  proceeding  of  the  Committee  de- 
monftrate  that,  in  their  opinion,  the  word  "  bur- 
*'  geJJcs"  without  any  qualifying  epithet,  could 
not  fignify,  in  a  limited  icni^,  only  burgefles  re- 
fulent  f — The  Houfe  did  not  agree  to  either  of  the 
refolutions  of  the  Committee  (  2 ),  fo  that  the  de- 
termination of  1709  continues  to  be  the  lad  deter- 
mination of  the  Houfe,  of  the  right  of  election  in 
Aldborough. 

In  the  cafe  of  Wells,  18  April,  1729,  the  Houfe 
refolved, 

"  That  the  right  of  election  of  citizens,  to  ferve 
<c  in  Parliament  for  the  city  of  Wells,  in  the  county 
fc  of  Somerfet,  is  in  the  mayor,  mailers,  burgefles, 
w  and  freemen  of  the  faid  city,  who  are  "admitted 
"  to  their  freedom  in  any  of  the  feven  companies 

(1)  Journ.  vol.xviii.  p.  176,         (2)  Journ.  vol.  xviii.  p.  176, 
col  1.  col.  a. 

r  2  "  within 
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"  within  the  faid  city,  being  thereunto  entitled  by 
"  birth,  fervitude,  or  marnage  (  i  )." 

And  in  confequence  of  that  refolution,  1 1 
March,  1734-5  counfel  were  reftrained  from  giving 
evidence,  "  that  it  is  a  necefiary  qualification  of  a 
burgefs  of  the  city  of  Wells,  that  fuch  perfon, 
previous  to  his  being  made  a  burgefs,  was  a  freeman 
of  the  faid  city;  admitted  to  his  freedom  in  one 
of  the  feven  companies  within  the  faid  city;  en- 
titled to  fuch  freedom  by  birth,  fervitude,  or 
marriage"  (2). 

The  laft  determination  of  the  right  of  election 
in  Chippenham  is  as  follows : 

9  April,  1624.  Refolved,  "  That  the  new 
"  charter  alters  not  the  cuftom  ;  and  that  the  bur- 
"  geffes  and  freemen,  more  than  twelve,  have 
"  voice  in  the  election  ( 3 )." 

28  January,  174I.  The  counfel  for  the  pe- 
titioners infilled,  that  the  words  "  burgeffes 
"  and freemen "  in  the  above  determination,  mean 
[33°J  only,  fuck  burgeffes  and  freemen  as  are  inhabitants* 
houfeholders  of  the  ancient  houfes,  called  free  or  burgage 
houfes,  zvithin  the  faid  borough  (4).  A  motion  wa: 
made,  and  the  queftion  being  put,  "  That  in  the 
"  laft  determination  of  this  Houfe,  of  the  right  ol 
"  election  of  members  to  ferve  in  Parliament  foi 

(i)Journ.   vol.  xxi.  p.  329,  col.    1.      See   alfo    Glanville, 

col.  2.  p.  47. 

(2)  Journ.  vol.  xxii.  p.  409,  (4)  Journ.  vol.  xxiv.  p.  6  c, 
col.  2.  col.  2.  p.  66,  col.  1. 

(3)  Journ,  vol.  i,   p.   759, 

"  th< 
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the  borough  of  Chippenham,  in  the  county  of 
Wilts,  made  the  9th  day  of  April,  1624,  (which 
is,  &c.)  the  words  "  bnrgeffes  and  freemen"  men- 
tioned in  the  faid  reiblution,  mean  only  fuch 
b  urge  Acs  and  freemen  as  are  inhabitants,  houfe- 
holders  of  the  ancient  houfes,  called  free  or  burgage 
houfes,  within  the  faid  borough;  It  panned  in  the 
negative  (B)."  v 

In  the  cafe  of  Seaford,  lo  February,  167°-,  the 
queftion  being,  Whether  the  right  of  election  was 
in  the  bailiffs,  freemen,  and  jurors,  only,  or  in  the 
populacy;  the  Committee,  and  the  Houfe,  re^ 
folved, 

"  That  the  bailiff,  jurors,  and  freemen,  had  not 
"  only  voices  in  election,  but  that  the  election  was  in 
"  the  populacy  (1)." 

10  December,  176 1.  A  motion  being  made,  [331 J 
and  the  queftion  put,  "  That  the  counfel  for  the 
M  petitioners  be  admitted  to  give  evidence,  to  fhew 
u  that  in  the  faid  determination  (of  1670)  the 
"  words  "  bailiff,  jurors,  and  freemen,"  mean  fuch 
"  bailiff,  jurors,  and  freemen  only  as  are  refident  within 
"  the  faid  town  and  port ;"  It  paffed  in  the  negative 

(*)■  (C). 

Thofe  three  cafes  fhew  how  averfe  the  Houfe 
has  always  been  from  reftraining  the  fenfe  of  general 
words  in  laft  determinations. — The  cafe  of  Wells 
is  particularly  ftrong,  for  the  words  of  the  reib- 
lution of  1729  afforded  a   con  {Inactive  argument 

(1)  Journ.  vol.  ix.  p.  200,  (2)  Journ.  vol.  xxix.  p.  83* 
col.  2.  col.  1. 

R  3  in 
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in  favour    of  the  explanation    contended    for 

J734- 

It  is  faid,  that,  if  the  determination  in  the  cafe 
of  Radnor  had  been  intended  to  extend  to  the  out- 
burgeffes,  the  words  "  at  large"  would  have  been 
added ;  it  is,  at  lead,  equally  fair  to  fay,  that  the 
words    "  inhabitants"  or  "  refident"    would   have 

[332]  been  added,  if  the  Houfe  had  meant  "  burgejjds" 
in  a  limited  fenfe.  Such  addition  is  often  made 
ufe  of  by  the  Houfe  ;  and  was  in  the  cafe  of  Den-* 
bigh.  A  general  word  may  require  fuperadded 
words  to  reftrain  its  meaning;  it  cannot  require 
any  to  enlarge  it. 

As  to  the  cafe  of  Denbigh,  it  will  have  little 
weight,  if  we  confider  the  zera  when  it  happened; 
the  flate  of  parties  at  that  time  ;  and  that  the  num- 
bers, on  the  firft  divifion,  were  but  177  to  174,  and. 
on  the  fecond,  only  175  to  174;  fo  that  the  quef- 
tion  was  carried  only  by  a  majority  of  one.  Every 
reafonable  man  will  think  that,  at  that  time,  if  the 
two  contending  parties  could  have  fhifted  their 
grounds,  and  each  have  taken  that  of  his  opponent, 
the  determination  would  have  been  direct  ly  con- 
trary to  what  it  was.  But,  whatever  our  con- 
jectures may  be  on  that  head,  it  is  to  be  ob. 
ferved,  that  Denbigh  was  then  a  maiden  borough; 
there  was  no  prior  determination  to  which  the 
Houfe,   by  virtue  of  the   fhatute   of  George   the 

1.3331    Second  (1),  was  bound  to  adhere,  as  there  is  in  the 
cafe  now  before  the  Committee. 

(1)  2  Geo.  II.  cap.  24.  §4. 

if 
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If  the  words  of  the  act  of  the  35th  of  Henry 
the  Eighth  were  as  clear  and  explicit  as  they  are 
perplexed  and  equivocal,  yet  there  are  two  an- 
fwers  to  be  given  to  the  arguments  drawn  from 
that  ftatute. 

In  the  firft  place,  conflant  ufage  in  favour  of 
the  out-burgeffes  would  be  furiicient  to  annual 
the  effect  of  fuch  an  obfolete  law. 

By  the  ill  of  Henry  the  Fifth,  cap.  1.  the  elected 
for  cities  and  boroughs  were  to  be  rejiant;  dwell- 
ing, and  free  in  the  fame  cities  and  boroughs; 
and  by  that  ftatute,  and  tne  8th  of  Henry  the 
Sixth,  cap.  7.  the  10th  of  Henry  the  Sixth,  cap. 
2,  and  the  23d  of  Henry  the  Sixth,  cap.  14.  as  to 
knights  of  the  (hire,  both  the  electors  and  the 
elected  were  to  be  rejiant  in  the  refpective  coun- 
ties. 

The  provisions  of  thefe  acts  concerning  refi- 
dency  were  not  formally  repealed  by  the  legislature 
till  lad  year  (1);  yet  there  is  not  the  fmalleft 
doubt  but  that  fubfequent  ufage  had  fo  far  abro-  i'o? 
gated  them,  that  the  objection  of  non-refidence 
would  not  have  been  admitted  for  more  than  two 
centuries  before  the  14th  of  George  the  Third,  to 
vitiate  the  vote  of  a  freeholder,  or  to  avoid  the 
election  of  a  member  of  Parliament,  otherwife 
duly  qualified.  The  legiflature  itfelf,  in  the  laft- 
mentioned  ftatute,  has  declared  that  the  provi- 
fions  in  thofe  of  Henry  the  Fifth  and  his  fon,  were 

(1)  14  Geo.lIL  cap.  58. 

r  4  become 
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become  objolete  (D).  Thofe  ftatutes  were  as  bindli 
in  Wales  as  in  England ;  for  by  the  27th  of  Henry 
the  Eighth,  cap.  28.  the  law  of  England  rcfpedt- 
ing  elections  is  communicated  to  Wales. — When 
was  it  ever  thought,  in  any  controverted  election 
for  a  Welfh  county,  or  borough,  that  either  of  the 
parties  could  avail  themfelves  of  any  of  thofe  fta- 
tutes ? 

In  the  fecond  place,  as  has  been  acknowledged 
by  the  counfel  for  the  fitting  member,  whatever 
the  law  might  be  btfore  the  determination  in 
1690,  however  repugnant  it  might  be  to  that  de- 
termination, ftill  the  right  of  election  is  to  be  ac- 
[335]  cording  to  the  determination,  aud  not  according 
to  any  prior  rule ;  for  the  effect  of  the  ftatute  of 
the  2d  of  George  the  Second  (1)  is  to  give  to 
every  laft  determination  in  the  Houfe  of  Commons 
on  the  right  of  election,  the  force  of  an  act  of  Par- 
liament, and  to  operate  the  repeal  of  any  thing  an- 
tecedent and  contrary  to  fuch  determination. 

In  other  Welfh  boroughs,  the  right  of  election 
has  been  determined  to  be  in  the  burgefTes,  gene- 
rally, notwithstanding  any  thing  contained  in  the 
ftatutes  of  Henry  the  Eighth.  Befides  the  cafe  of 
Cardigan,  which  has  been  cited  on  the  other  fide, 
thofe  of  Caermarthen  and  Pembroke  are  proofs  of 
this  pofition. 

19   March  1724.     Refolved,  "That  the  right 

(1)  2  Geo.  II.  cap.  24.  §  4. 

"  of 
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*  of  election  of  burgefTes,  to  fervc  in  Parliament 
"  for  the  borough  oi  Cacrmarthen,  is  in  the  bur- 
"  gefles  of  the  laid  borough  (1)." 

123  February,  17-M.  Refolved,  u  That  the 
"  mayor  and  burgeffes  of  the  ancient  borough  of  [336] 
**  Wifton,  in  the  county  of  Pcmbrook,  have  a 
4C  right  to  vote  in  the  election  of  a  member  to 
c<  fervi  in  Parliament  for  the  borough  of  Pem- 
M  brook  (2)   (E)." 

Ir  it  has  been  proved  that  in  the  language  of  the 
Houfe  of  Commons,  the  word  "  burgeffes"  ins- 
dudes  both  refident  and  out-burgefTes,  thefe  two 
cafes  are  to  be  confidered  as  inftances  to  be  added 
to  thofe  of  Radnor  and  Cardigan,  where  the  Houfe 
difregarded  any  inferences  that  might  be  drawn 
from  the  ftatutes  of  Henry  the  Eighth,  againft  the 
right  of  out-burgefles. 

It  has  been  -alledged,  that  refidence  or  non-reli- 
dence  was  not  the  point  in  litigation  in  1690  -, 
but  there  is  no  rule  which  fays,  that,  to  make  a 
lafl  determination  final,  as  to  any  particular  point, 
that  point  muft  be  directly  litigated  (3);  and  cer- 
tainly the  queftion  was,  in  general  "  What  is  the 
"  right  of  election  ?" 

In  the  cafe  of  Cardigan,  the  point  of  refidency     [337] 
was  one  of  thofe  on  which  the  parties  were  directly 
at  iffue  ;  for  it  appears,  by  the  Journals,  that  the 

(1)  Journ.  vol.  xxi.  p.  90,     col.  2.   no,  col.  2. 

col.  2.  (3)  Vide   infirm,    Cafe     of 

(2)  Journ.  vol.  xvii.  p.  109,     Pontefraft. 

counfel 
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counfel   for  Mr.   Lloyde    infifted,  that   tic  right 
was  in  the  burgeflcs  (generally)  of  Cardigan,  Ah 
ryftwith,  Lampeter,   and  Atpar ;  and   the  counfel 
for  Mr.  Powell  contended,  that  it  was  only  in  the 
burgeflcs  refident  (i). 

In  the  cafe  of  Pembroke,  the  act  of  the  35th 
of  Henry  the  Eighth  was  referred  to. 

Nay,  in  the  cafe  of  Flint,  where  the  right  of 
election  was  determined  to  be  only  in  the  inhabi- 
tants, it  appears,  by  the  Journals,  that  the  Houfe 
proceeded,  not  on  the  ground  of  the  flatute  of  the 
35th  of  Henry  the  Eighth,  but  on  evidence  that 
fuch  had  been  the  conftant  ufage  (2). 

^  The  counfel  for  the  petitioner  offered,  if  it 
mould  be  thought  neceflary,  to  produce  evidence 
to  fhow,  by  inference,  that  out-burgefles  voted  at 
the  election  for  New  Radnor  in  1690.  But  this 
I  %* 81  was  not  recluired5  either  by  the  Committee,  or  the 
counfel  on  the  other  fide. 

On  Monday,  the  20th  of  February,  the  Com- 
mittee, by  their  Chairman,  informed  the  Houfe 
that  they  had  determined, 

That  Edward  Lewis,  Efq.  the  petitioner,  was 
duly  elected,  and  ought  to  have  been  returned 

(3)- 

(1)  Journ.  vol.  xxl.  p.  573,    p.  173,  to  p.  175. 
col.  1.  (3)  Votes,  p.  250. 

(2)  Journ.   vol.  xxi.  from 
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NOTES 


ON    THE    CAST    OF 


NEW      RADNOR. 


pAGE   1 8 1.   (A.)     Mr.  Gray  reports  from  the  Com-       ^Qtc 
mittee  of  privileges  and  elections,   "  Upon  the   petition       (A.) 
cl  of  Robert  Harley,  Efq.  complaining  of  an  undue  return   ,s-p^^"^* 
"  and  election  of  Sir  Rowland  Gwyn  for  the  borough  of 
"  New  Radnor; 

"  That  the  queftion  between  the  petitioner  and  fitting 
u  member  was,  concerning  the  right  of  election. — That 
"  the  petitioner  infilled,  that  the  right  of  eledtion  lay  in 
e<  the  burgeifes  of  Radnor,  Ryader,  Knighton,  Knucklas, 
U  and  Kevenlice  only — That  the  fitting  member  mfifted, 
cc  that  Paines-cafHe  and  Prefteigne,  had  an  equal  right  in 
"  electing  with  the  faid  other  towns."  Journ.  vol.  x.  p. 
469.  col.  I. 

P.   330.    (B).     The  cafe  of   Chippenham   was  as  fol-       Note 
lows.     The  counfel  for  the  petitioners  infifted,  u  That  the       (B.) 
ct  words,  "burgejfts  and  freemen"  mentioned  in  the  laft  de- 
"  termination,  mean  only  fuch   burgeffes  and  freemen,  as 
cc  are  inhabitants,  houfeholders  of  the  ancient  houfes,  called 
11  free,  or  burgage  houfes,  within  the  faid  borough."     They     [340J 
Went  into  evidence  to  prove  that  the  ufage,  fine'e  1624,  had 

been 
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Note       been  for  fuch  pcrfons  enly  to  vote.     7'he  counfel   for  the 

'  ^.  fitting  member?,  alledged,  "That  the  words  u  burgefjes  and 
"freemen"  mentioned  in  the  faid  laic  refolution  mean  per- 
<(  fons  fnffejfed  of  ancient  burgage  houfes,  within  the  faid 
11  borough."  They  alfo  went  into  evidence:  to  prove  that 
the  ufage  had  been  agreeable  to  their  pofition.  It  appears 
from  the  tendency  of  the  evidence  produced  on  both  fides, 
that  both  inhabitancy^  and  a  certain  form  of  admiffion 
to  freedom,  were  contended  for  by  the  petitioners,  and 
denied  to  be  necefTary  by  the  fitting  members.  The  caufe 
was  tried  at  the  bar  of  the  Houfe.  There  was  a  divifion  on 
the  queftion,  and  it  patted  in  the  negative,  only  by  a  ma- 
jority of  one,  236  to  235.  The  tellers  for  the  Noes  were 
Sir  John  Hynde  Cotton,  and  Mr.  Lyttleton  ;  for  the  Yeas, 
Mr.  Secretary  at  War,  and  Mr.  Fox.  It  is  obvious  that 
this  cafe  is  liable  to  the  fame  objections  as  that  of  Denbigh, 
(p.  332,)  Neither  is  it  entirely  in  point  to  the  purpofe  for 
which  it  was  cited ;  for  it  feems  that  the  Houfe  admitted 
evidence  of  ufage  fubfequent  to  the  lad:  determination,  tend- 
ing to  put  a  limited  conftru£t\on  on  general  words  ufed  in 
that  determination. 

Note 

(C)  P.  331.  (C).     So  far  that  cafe  is  in  point;  but,  in   the 

fame  cafe,  a  few  days  afterwards,  the  Houfe  refolved,  Dec. 
15.  "  That  the  word  " populacy"  in  the  Jail:  determina- 
"  tion,  extends  only  to  the  inhabitants,  houfekeepers  of  the 

[34 r]  "  ^d  town  ar)d  Port>  Pa)7^no  fcot  an^  lot-"  Journ.  vol. 
xxix.  p.  90.  col.  I.  By  this  refolution  a  reitrieted  fenfe  was 
put  upon  a  very  general  term  in  a  lad  determination. 

^  It  may  be  proper  to  take  notice,  that  there  is  a  very 
great  error,  in  the  manner  in  which  the  refolution  of  the 
1  oth  of  February,  1670,  is  ftated  in  the  book  of  the  Law  ci 
Elections,  p.  307. 

Note 

(D.)  P-  334-  (£*;•     The  word  "  obfohtt"   in   the  ftatute  of 

the  14th  of  George  the  Third,  cap.  58.  feems  to  be  taken 

2  in 
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in  its  popular  fenfe,  and  is,  perhaps,  an  expreflion  which  Note 
ought  not  to  have  been  u fed  in  an  act  of  Parliament.  It  is  .^~'' 
an  c ft abl iflied  maxim  of  the  law  of  England,  that  no  fta- 
tute  can  lofc  its  validity,  by  mere  difufe,  or  defuetude^  as  it 
is  termed  in  Scotland;  though  that  difufe  may  have  conti- 
nued for  centuries.  In  the  printed  editions  of  the  ftatutes, 
thofe  acts  which  have  loft  their  effect  consequentially  by  the 
annihilation  of  the  fubjects  on  which  they  could  operate,  are 
called  obfolt'te;  in  contradi {Unction  to  fuch  as  are  pofitively 
repealed  by  fubfequent  llatutcs. 

The  hiftory  of  the  llatutcs  of  Henry  the  Fifth,  and 
Henry  the  Sixth,  concerning  refidency,  feems  indeed  to  fa- 
vour the  notion  that,  even  in  England,  a  law  may  be  abro- 
gated by  difufe,  for  there  are  many  infiances  in  the  Journals 
where  objections  drawn  from  thofe  ftatutes  have  been  difre- 
garded  or  over-ruled  by  the  Houfe  of  Commons,  and  the 
judges  of  Weftminfter-hall  feem  to  have  paid  as  little  re- 
gard to  them. 

In  the  cafe  ofDenzell  Onflow  againft  Rapley,  bailiff  of  [342? 
Haflemere,  (which  was  an  action -for  a  falfe  return,  tried  at 
the  Aflizes  in  Surrey,  20  July,  1681,  before  Sir  Francis 
Pemberton,  Chief  Juftice  of  the  King's  Bench),  "  The  (?e_ 
cc  fendant's  counfel  firft  infifted  on  the  datute  of  the  id:  of 
"  Henry  the  Fifth,  cap.  1.  thataperfon  elected  muft  be  free, 
"  refiant  and  divelling  within  the  borough.  To  which  it 
"  was  anfwered,  and  refolved  by  the  court ;  That  little  or  no 
"  regard  was  to  be  had  to  that  ancient  ftatute,  for  as  much  a<- 
M  the  common  practice  of  the  kingdom  had  been,  ever  fince, 
<l  to  the  contrary ;  and  it  was  the  way  to  fill  the  Parlia- 
<c  ment  houfe  with  men  below  the  employment ;  and  the 
lt  objection  was  difallowed."  See  this  cafe  as  reported  in 
a  little  tract  of  Lord  Somers,  fir  ft  publidied  in  1681,  and 
re-printed  in  the  4to  edition  of  his  State  Tracts.     Vol.  i. 

P-  374. 

But  there  is  a  cafe  in  the  Journals  of  the  reign  of  James 

the 
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Note  the  firft,  where  Sir  Edward  Coke  puts  the  neglect  of  the 
'  '  ,  ftatutes  of  refidency  on  a  more  cnnftitutional  ground.  Sir 
Thomas  Beamond  and  Sir  George  Haflings  being  candi- 
dates for  Lciccfterfhire,  the  latter  had  the  majority  of  voice  , 
but  becaufc  he  was  not  rejiant  in  the  county,  Beamond  was 
returned.  The  matter  came  before  the  Houfe  12  Feb.  162',. 
Counfel  were  heard  at  the  bar;  and  the  ftatutes  of  the  1ft 
of  Henry  the  Fifth,  and  of  the  8th  and  23d  of  Henry 
[343]  the  Sixth,  were  urged  againft  the  eligibility  of  Hang- 
ings. In  the  debate,  Sir  Edward  Coke  treated  thofe 
ftatutes  as  direftory^  not  ccnclufory^  and  faid  direction  was 
matter  of  order,  which  maketh  nothing  void  ;  and  that  the 
meaning  of  the  a£t  was  only  that  fuch  mould  be  chofen  as 
knew  the  ft  ate  of  the  country,  and  the  giievances  thereof. 
Upon  the  queftion,  it  was  refolved  -,  that  Beamond  was  not 
duly  elected,  and  that  Haftings  was;  and  the  Jheriff (1)  was 
ordered  to  alter  the  return  accordingly,  Journ.  vol.  i. 
p.  516. 

Note  P.  336  (E).     In  this  cafe  of  Pembroke,  it  was  contend- 

(E«)  ed  for  the  fitting  member,  "  That  the  right  of  election  for 
"  the  borough  of  Pembroke,  is  in  the  mayor,  bailiffs,  and 
"  burgeffes  of  the  borough  of  Pembroke  and  Tenby  only." 
For  the  petitioners  it  was  alledged,  "  That  it  was  in  the 
"  mayor,  bailiffs,  and  burgeffes,  of  the  feveral  boroughs  of 
"  Pembroke,  Tenby,  and  Wilton."  The  point  of  refi- 
dency, therefore,  was  not  in  iffue.  The  ftatute  of  the 
35th  of  Henry  the  Eighth  was  only  read  to  prove  the  right 
of  burgeffes  of  the  contributory  boroughs,  to  vote  at  the 
election  for  the  (hire-town. 

(1)  Vide  fuprat  Inlrpduftior,  Note  (W),  p.  92. 
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Of  the  BOROUGH  of 


DORCHESTER, 


Ih  the  County  of  Dorset. 


The  Committee  was  chofen  on  Tuefday,    the   21ft  of  Fe- 
bruary, and  confirted  of  the  following  Gentlemen  : 


Frederick  Montagu,  Efq.  Chairman 

Sir  William  Codrington,  Bart.  - 

John  Dyke  Ackland,  Efq.-     -  - 

William  Drake,  Efq.  -     -     -  - 

William  Drake,  Efq.  jun.      -  - 

Richard  Aldworth  Neville,  Efq.  - 

Afsheton  Curzon,  Efq.      -     -  - 
Sir  Thomas  Frankland,  Bart. 

Sir  Harbord  Harbord,  Bart.    -  -     V  j 

Sir  George  Cornwall,  Bart.    -  - 

Sir  William  Guife,  Bart.  -     -  - 

Charles  Brett,  Efq.      -     -     -  - 

Sir  John  Molefworth,  Bart.    -  - 

Nominees. 

Lord  John  Cavendifh  -     -     -  - 


Sir  Edward  Aftley,  Bart.  -     -     - 


J 


Migham  Ferrers. 
Tewkefbury. 

Callington. 

Agmondjfham. 

Agmondefham. 

Grampound. 

Clitheroe. 

Thrifke. 

Norwich. 

Hercfordfhire. 

Gloucefterfhire. 

Leftwithiel. 

Cornwall. 


York. 
Norfolk. 


Petitioners: 

Anthony  Chapman,  Efq. 
Several  Inhabitants  and  Electors  of  the  Borough  of 

Dorchefter. 

Sitting  Members  : 

William  Ewer,  Efq.  John  Darner,  Efq. 

Counfelfor  the  Petitioners  : 
Mr.  Cox,  Mr.  Lee. 

For' Mr.  Ewer  : 
Mr.  Mansfield,  Mr.  Rooke. 

For  Mr%  Darner : 
Mr.  Bearcroft,  Mr,  Batt. 
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THE 

CASE 

Of  the  B  O  R  O  U  G  H  of 

DORCHESTER. 


ON  Wednefday,   the  2 2d  of  February,  when 
the  Committee  met,   the  two  petitions  were 
read. 

The  firft  fet  forth,  in  general;  That  the  peti- 
tioner, Chapman,  had  a  majority  of  legal  votes, 
and  ought  to  have  been  returned  (1). 

The  other  alledged,  fpeciallyy  That  divers  per- 
fons  were  admitted  to  vote,  who  were  neither  "  in- 
"  habitants,  nor  occupiers  of  real  eftates  within  the 
"  borough/'  and  had  no  right  (2). 

The  laft  determination  of  the  right  of  election, 
being  read,  appeared  to  be  as  follows  : 

18  May,    1720.      Refolved,   "  That  the  right     [348] 
M  of  electing  burgefles,  to  ferve  in  Parliament  for 

(1)  Votes,  6  Dec.  p.  22.  (2)  Ibid.  17  Dec.  p.  91. 

Vol.  I.  S  «  the 
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the  borough  of  Dorchefler,  in  the  county  of 
Dorfet,  is  in  the  inhabitants  of  the  laid  borough 
paying  to  church  and  poor,  in  refpect  of  their 
perfonal  eftates ;  and  in  fuck  perfons  as  pay  to 
church  and  poor,  in  refpect  of  their  real  eftates 
within  the  faid  borough  (i)."* 
Then  the  ftanding  order  of  1 7 3  J-  was  read  (2). 

The  numbers  on  the  poll  were, 
For  Ewer     -------       232 

For  Damer     ------       214 

For  Chapman   ------        145 

But  the  counfel  for  Chapman  alledged,  That,  if 
they  were  right  in  their  conftruction  of  the  deter- 
mination of  the  right  of  election,  the  numbers  of 
legal  votes  would  be, 


For  Chapman 
For  Ewer     - 
For  Damer     • 


118 
1 12 
112 


This  ftate  of  the  votes,  upon  that  fuppofition, 
was  not  admitted  by  the  counfel  for  the  two  fit- 
ting members ;  however,  it  was  agreed  by  all  the 
counfel,  and  the  Committee,  that  the  queftion 
concerning  the  conftruction  of  the  laft  determina- 

(1)  Journ.  vol.  xix.  p.  363,  §  25  to  32).     Vide  the  Cafe  of 

col.  2.  Dorchefter,  1791.     l  Fras.  p. 

[  *  For  a  determination  ex-  359,  360.] 
planatory    of   this    refolution  (2)  Supra,  p.  gg, 

(under  28   Geo.  III.  cap.  52. 

lion 
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tion     fhould    be   feparately    argued    and    deter- 
mined. 

The  counfel  on  the  part  of  the  petitioners  con- 
tended, That  the  laft  clauie  of  the  determination 
means  only,  "  Such  as  are  occupiers  of  real  eflates 
"  within  the  borough;  and,  in  refpedt  thereof,  pay 
M  to  church  and  poor." 

The  counfel  for  the  fitting  members  maintained, 
That  it  means,  w  Owners  of  real  eflates  within  the 
"  borough  paying  in  refpec~t  thereof  to  church  and 
"  poor,  whether  fuch  real  eflates  are  in  their  own 
"  occupation,  or  not." 

On  the  part  of  the  petitioners,  a  witnefs,  of  the 
name  of  Pitman,  who  remembered  the  election  in 
1720,  was  called  to  prove  that  no  perfons  who 
were  merely  owners,  and  were  neither  occupiers  of 
real  eflates,  nor  inhabitants,  voted  at  that  elec- 
tion; but  it  appeared  from  his  teflimony  that,  of  L35°J 
a  lift  of  perfons  whom  he  rememberd  to  have  poll- 
ed at  that  time,  there  were  ten  out-voters,  as  they 
are  called,  or  perfons  who  were  merely  owners  ;  and 
the  counfel  for  the  fitting  members  offered  to 
prove,  that  feveral  others  had  voted  on  the  fame 
occafion;  but  the  Committee  faid  they  were  fatis- 
fied,  and  did  not  require  any  farther  evidence  on 
that  head. 

The  ufage  fince  1720  was  admitted  to  be  in  fa- 
vour of  out-voters. 

Counsel  for  the  Petitioners. 
When  the   Houfe  of  Commons,  or  the  legifla- 

s  2  ture, 
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ture,  mention  "paying"  they  muft  be  conftrued 
to  mean  legal  payment ;  as  when  they  fpeak  of  a 
freehold,  they  are  undcrftood  to  mean  a  legal  free- 
hold. In  deciding  the  queftion  before  them  in 
1720,  the  Houfe  muft  be  prefumed  to  have  de- 
cided it  with  a  reference  to  legal  rights,  authorities, 
and  impofitions.  The  poor  rate  is  a  tax  upon  in- 
habitants, or  occupiers y  only  ;  as  is  clear,  both  from 
[351]  the  words  of  the  ftatute  of  the  43d  of  Queen  Eli- 
zabeth (1),  and  the  conftruclion  which  has  been 
put  upon  them  in  Weftminfter-hall.  Lord  llaym. 
1280  (A). 

That  the  church-rate  is  alfo  a  tax  only  on  inha- 
bitants or  occupiers,  is  proved  by  a  variety  of 
authorities,  particularly  by  JeSTeries'  Cafe  in  the 
5th  part  of  Coke's  Reports,  page  66,  and  by  the 
2d  part  of  Rolle's  Abridgement,  p.  289  and  291, 
and  Gibfon's  Codex,  p.  220.  col.  2.  (B). 

If  the  owners  of  real  eftates  in  Dorchefter  are  de 
fatlo  rated,  yet  they  never  can  be  compelled  to  pay 
the  rates:  They  cannot  be  diftrained  upon  for 
them.  The  rates  in  Dorchefter  have  always  been 
intituled,  "  Rates  on  the  feveral  occupiers  of  lands, 
"  houfes,  &c."  In  1772,  an  attempt  was  made 
to  alter  the  words  in  the  title,  and  to  make  it  run 
thus,  "  Rates  on  the  feveral  owners,  or  occupiers, 
"  &c."  but,  at  a  veftry  holden  for  that  fpecial  pur- 
pofe,  thefe  words  were  refcinded,  by  an  order  which 
is  entered  in  the  veftry-books,  and  the  cuftomary 
title  reftored. 

(1)  43  Eliz.  cap.  2, 

(^This 
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(*>■  This  was  proved  by  the  books,  and  by  parole 
evidence). 

This  circumftance  (hows,  that  it  is  well  known, 
even  in  this  borough,  that  mere  owners  are  not 
liable  to  be  rated  to  the  poor. 

The  reafon  why  the  word  "inhabitants"  is  u  fed 
in  the  firft  clautc  of  the  determination,  and 
"perfons"  in  the  fecond,  is  this  (and  it  fhows  the 
Houie  to  have  formed  their  decifion  with  a  view  to 
the  legal  payment  of  rates) :  a  perfon  may  be  an 
occupier  of  land  without  living  on  it ;  and,  for  land, 
occupancy  without  inhabitancy,  fubjedts  the  perfon 
occupying  to  the  rates  both  for  the  poor  and 
church  (B). 

Co  u  n  s  e  l  for  the  Sitting  Members. 

The  refolution  in  1 720  does  not  mention  perfons 
rated  or  rateable,  but  perfons  paying  to  church  and 
poor;  that  is,   ihofe  who,  infacl,  do  pay.     The 
lioufe  had  then  in  contemplation  the  ufage  of  the 
place,  and  not  the  ftatute  of  Queen  Elizabeth.    In 
Dorchefler,  as  in  mod  places  of  the  Weft  of  Eng-    [353] 
land,  the  eflabl ifhed  ufage  is,  that  the  owner  pa)s 
the  poor-rate ;  and  in  other  parts  of  the  kingdom, 
when  there  is  reafon  to  apprehend   that   the   occu- 
pier is  in  danger  of  becoming  'chargeable  to  the 
parifh,  they  frequently  rate  the  owner,  to  prevent 
fuch   occupier  from  gaining  a  fettlement.     If  the 
owner  pay,  and  neither  he  nor  the  parifti  complain, 
the  payment  is  legal  as  againft  all  ftrangers.     If  the 
owner  is   rated,  and  fubmit,    without   appealing 

s  3  within 
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within  the  time  allowed  for  that  purpofe  by  act  of 
,  Parliament  (1),  he  cannot  afterwards  fet  afidc  the 
rate,  or  recover  from  the  parifh  the  money  he  may 
have  paid.  In  truth,  the  rate  in  all  cafes  is  ulti- 
mately paid  by  the  owners ;  for  when  the  tenant 
pays  it  in  the  fir  ft  inftance,  there  is  a  propor- 
tionable diminution  of  the  rent  he  pays  to  his  land- 
lord. 

As  to  the  church-rate,  the  canonifts  are  much 
divided  about  it,  and  different  perfons  are  holden 
[354]  t0  be  liable  according  to  the  purpofes  for  which  it 
is  impofed,  either  of  fupporting  the  edifice  or  of 
fupplying  it  with  bells,  plate,  and  other  orna- 
ments (C). 

Dorchefter  is  a  borough  by  prefcription,  and  the 
determination  of  1720  muft  be  confidered  as  a  de- 
claration of the  prefcriptive  right  of  election.  It 
ought  not  therefore  to  be  interpreted  with  any  re- 
ference to  the  ftatute  of  Queen  Elizabeth;  there 
were  parifh  payments  to  the  poor  before  that 
ftatute;  and  it  cannot  be  fhewn,  that  owners 
were  not,  as  well  as  occupiers,  liable  to  thofe  pay- 
ments. 

If  the  Houfe  had  meant  to  declare  the  ris;ht  of 
election  to  be  as  the  counfel  for  the  petitioners 
contend,  they  would  have  ufed  the  fame  language 
as  they  have  done  in  other  cafes,  where  the  right  is 
conformable  to  their  pofition ;  and,  inftead  of  ex- 
preffing  themfelves  as  they  have  done,  they  would 

(1)  17  Geo.  II.  cap.  38.  §  4. 

have 
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have  decided,  "  That  the  right  of  voting  is  in  the 
inhabitants  paying  f cot  and  iot" 

Houfes  are  the  only  real  eflates  in  the  borough 
of  Dorchefter  for  which  votes  are  claimed;  the  [355] 
occupiers  of  thole  houfes  mitft  be  inhabitants  y  there- 
fore, if  the  Houle  had  meant  to  lay,  that  the 
right  of  voting  for  real  property  in  this  borough,  is 
only  in  thole  who  are  in  the  actual  occupation  of 
that  property,  wjuld  not  "  inhabitants'"  have  been 
the  word  ufed  for  both  claries  of  voters? 

The  beft  rule  for  the  conftrucYion  of  any  deter- 
mination of  the  Houfe,  where  the  fenfe  is  fuppofed 
to  be  doubtful,  is,  to  compare  it  with  the  antece- 
dent ufage,  the  circumftances  of  the  particular 
cafe  which  gave  occafion  to  it,  and  the  fubfequent 
ufage. 

It  appears,  by  a  petition  from  this  borough  in 
1690,  3  April,  that  perfons,  who  were  not  inha- 
bitants, had  voted  at  two  or  three  elections  pre- 
vious to  that  time;  and  if  we  confider  the  infre- 
quency  of  Parliaments  in  James  the  Second's  reign, 
and  at  the  end  of  Charles  the  Second's,  and  their 
duration  at  the  beginning  of  that  of  the  latter,  we 
(hall  find  that  this  will  cany  the  ufage  at  lead  up  to 
the  Reftoration. 

It  has  been  proved  by  a  witnefs, called  to  eflablifh 
the  contrary  (1),  that  ten  perfons,  not  inhabitants     [356] 
or  occupiers,  polled  in  1720,  at  the  election  which 
gave  occafion  to  the  determination  in  queftion,  and 

(1)  Supra,  p.  349,  350. 
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a  great  many  more  might  have  been  fhewn  to  have 
voted  at  the  fame  time.  Mr.  Speke,  one  of  the 
five  people  who  figned  the  petition  of  the  electors 
that  year,  is  one  of  thofe  out-voters  whom  the 
witnefs,  produced  on  the  part  of  the  petitioners, 
remembers  to  have  polled. 

The  petition  fet  forth,  cc  That  the  right  of  elec- 
tion is,  and,  beyond  the  memory  of  man,  has 
been,  in  the  inhabitants  paying  to  church  and 
poor  in  refpect  of  their  perfonal  eftates,  and  in  all 
perfons  paying  to  church  and  poor  for,  or  in  re- 
fpect of,  any  real  eftates  they  are  feifed  or  pojjejfed 
of  within  the  faid  borough.' ■ 
Now  thefe  are  almofl  the  very  words  of  the  de- 
termination; the  fenfe,  as  to  the  diftinction  be- 
tween ownerfhip  and  occupation,  is  exactly  the 
fame ;  to  deny  this,  is  to  fuppofe  that  Mr.  Speke, 
as  an  elector,  would  have  petitioned  the  Houfe 
of  Commons  in  fupport  of  a  right  of  election,  by 
[357]  which  it  would  appear  that  he  himfelf  had  no  title 
to  vote, — nor  to  petition,  as  not  being  a  party  at 
all  concerned  in  the  caufe. 

The  ufage  fince  1720  is  unqueftionable,  and  un« 
queftioned. 

If  the  Committee  were  to  give  their  afifent  to  all 
the  doctrine  of  the  counfel  for  the  petitioners  on 
the  fubject  of  the  legal  payment  of  rates,  flill  as  it 
follows,  as  well  from  the  circumftances  of  the  cafe 
in  1720,  and  the  previous  and  fubfequent  ufage, 
as  from  the  obvious  fenfe  of  the  words  of  the  laft 
determination,  that  the  Houfe  could  not  have  that 
^  doctrine 
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doctrine  in  contemplation  when  the  determination 
was  made,  but,  on  the  contrary,  muft  have  meant 
to  defcribe  owners  of  real  eftates  who  were  de  fafto 
payers  of  the  rates,  the  decifion  of  the  point  now 
in  litigation  muft  be  as  contended  for  on  the  part 
of  the  fitting  members.  In  the  late  cafe  of  New 
Radnor,  the  counfel  on  one  fide  contended,  with 
great  appearance  of  reafon,  that  the  conftruction 
which  thofe  on  the  other  fide  put  upon  the  laft  de- 
termination was  contrary  to  a  pofitive  act  of  Par- 
liament ;  but  antecedent  and  fubfequent  ufagc,  and  135°  \ 
the  plain  fenle  of  the  words,  being  in  favour  of  that 
conftru&ion,  the  Commitree  adopted  it  in  deciding 
the  caule. 

The  counfel  having  clofed  their  arguments  on 
the  meaning  of  the  laft  determination,  the  Commit- 
tee cleared  the  court,  and  deliberated  among  them- 
felves.  After  which,  the  counfel  being  called  in, 
the  Chairman  informed  them  that  the  Committee 
had  come  to  the  following  refolution : 

Reiolved,  "  That  it  is  the  opinion  of  this  Com- 
mittee that,  purfuant  to  the  laft  determination  of 
"  the  Houfe  of  Common,  fuch  perfons  as  pay  to 
u  church  and  poor  in  refpect  of  their  real  eftates 
"  within  the  borough  of  Dorchefter,  in  the  county 
"  or  D orfet,  though  not  inhabitants,  or  occu- 
piers, were  entitled  to  vote  at  the  laft  election 
of  burgefles  to  ferve  in  Parliament  for  the  faid 
borough." 

The  counfel  for  the  petitioners,  on  being  in- 
formed  of  this    refolution,    laid    they    were    in- 

ftructed 
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ftru&ed  not   to  give  the  Committee  any  further 
trouble. 

In  the  courfe  of  the  caufe,  the  following  ques- 
tions of  evidence  arofe. 
[359]  The  counfel  for  the  fitting  members  called  one 
of  the  prefent  overfeers  of  the  poor  for  Dorchcfter, 
who  offered  to  produce  the  parifh  books  in  which 
the  rates  of  feveral  years  were  entered,  together 
with  the  fums  of  money  collected. 

This  was  objected  to. — It  was  laid,  that  the  ori- 
ginal rates  were  better  evidence,  and,  as  they  might 
be  procured,  the  book  ought  not  to  be  received. 

On  the  other  hand,  it  was  faid,  that  all  the  parifh 
officers  had  been  ferved  with  notices  to  produce 
the  original  rates,  but  that  it  appeared  that  thofe 
originals  could  not  be  found,  and  that  this  was  not 
extraordinary,  fince  the  rates  are  generally  made  on 
detached  pieces  of  paper,  and  for  the  mod  part,  loft 
or  deftroyed  after  they  had  been  tranferibed  into  a 
book  (1). 

The  Committee  over-ruled  the  objection. 

When  Pitman  (2)  was  called  to  prove  that  no 
out-voters  had  polled  in  1720,  he  acknowledged 
that  he  was  an  inhabitant  having  a  right  to  vote  in 
refpect  of  his  perfonal  eftate. 
[360]  The  counfel  for  the  fitting  members  infifted, 
That  his  evidence  on  the  right  of  election  was  in- 
admifiible  ;  That  he  was  an  interefted  witnefs,  and 
muft  be  inclined  to  have  the  out-voters  excluded, 

(1)  17  Geo.  II.  cap.  38.  §  13.        (2)  P.  349. 

which 
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which  would  diminifh  the  number  of  electors,  and, 
thereby  enhance  the  value  of  the  votes  which  re- 
mained. 

It  was  anfwered,  That  a  vote  was  not  like  certain 
other  rights,  as  a  right  of  common,  whole  value  is 
diminifhed  by  encreafing  the  number  of  thofe  who 
have  a  concurrent  title ;  That  with  regard  to  fuch 
rights,  the  objection  now  made  would  be  good,  as 
the  teftimony  of  the  witnefs  might  affect  the  pecu- 
niary value  of  his  own  eftate  >  but  that  a  vote,  in 
the  eye  of  the  law,  has  no  value  analogous  to  thofe 
other  rights  which  are  {aleable  property ;  That  the 
vote  of  an  individual  is  not  fuppoied  to  fink  in  its 
value,  by  an  increafe  of  the  number  of  other 
electors  ;  and  that  the  conftant  practice  has  been  to 
admit  a  voter,  under  an  undiiputed  title,  to  give 
evidence  of  the  right  of  election  (D). 

The  Committee  over-ruled  this  objection.  [36 J] 

On  Thurfday,  the  23d  of  February,  the  Com- 
mittee, by  their  Chairman,  informed  the  Houfe, 
that  they  had  determined, 

That  the  two  fitting  members  were  duly  elected 

(0. 

(j)  Votes,  p.  265. 
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P  A  G  E  351.  (A).  The  churchwardens  and  overfeers  of 
the  poor  of  every  parifh,  or  the  greater  part  or  them, 
fhall  u  raife  weekly,  or  otherwife,  by  taxation  of  every  inka- 
K  bitant,  parfon,  vicar  and  other,  and  of  every  occupier  of 
"  lands,  houfes,  tithes  improprate,  propriations  of  tithes, 
<c  coal-mines,  or  faleable  underwoods  in  the  faid  parifh, " 
competent  fums  for  the  necefTary  relief,  &c.  43  Eiiz.  cap.  2. 

§1. 

u  The  farmer  and  occupier  (hall  pay  this  tax,  and  not  the 
<l  landlord.  Lord  Raym.  1280. —  And  the  re.sfon  why  the 
<c  occupier  is  to  be  fo  charged,  is,  that  the  poor-rate  is  not 
<(  a  charge  upon  the  land,  but  upon  the  occupier  in  refpeel: 
«  of  the  land."     Fitzgibb.  297. 

[Note  P.  352.  (B).     In   JefFeries*   cafe,   the   court   of  King's 

{**''  Bench,  after  having  taken  the  opinion  of  feveral  canonifts, 
determined,  "  That  a  tax  for  repairing  the  church  is  payable 
<c  by  an  occupier  of  lands  in  the  parifh,  though  he  do  not  in. 
<c  habit  upon  them,  nor  in  the  parifh;  that  he  is,  to  that 
[363]  "  effect,  a  parifhioner  ;  but  that,  when  there  is  a  farmer  in- 
<c  habits  upon  the  lands,  the  leiTor  who  receives  the  rent 
"  fhall  not  be  charged  j  and,  that  a  church-rate  is  on  the 

"  perfon 
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«  perfon,  but  in  refpect  of  the  land."     5  Co.  f.  67.  b.—       Note 
In  2  Rolle's  Abr.   p.  289.   and  in  Gibfon's   Codex,  vol.  i. 
p.  220.  eol.  2.  the  fame  doctrine  is  laid  down,  and  Jefferies' 
cafe  cited. 


(B.) 


P.  354.  (C.)  "  For  the  ornaments  of  a  church  only  the  Note 
<c  inhabitants  are  to  be  rated;  and  that  in  reflect,  not  of  *  *' 
Cl  their  lands,  but  of  their  perfonal  eflate.  Therefore  the 
"  man  who  occupies  land  in  one  parifh,  and  lives  in  another, 
"  is  not  rateable  for  the  ornaments  of  the  church  in  the 
«  firfl  "  2  Roll.  Abridg.  p.  291.  "  A  rate  for  the  repa- 
"  ration  of  the  fabrick  of  a  church  is  real,  charging  the 
<c  land,  and  not  the  perfon;  but  a  rate  for  ornaments  is 
u  perfonal  upon  the  goods,  and  not  upon  the  land."  Gib- 
fon's Cud.  loc.  cit.  It  appears  from  Gibfon  that  this  has 
been  determined  in  a  variety  of  cafes. — (C  Under  ornament 
<c  are  comprehended  feats  in  a  church,  and  bells;  and  to  be 
u  rateable  for  chem  inhabitancy  is  neceflary,  and  not  merely 
"  occupancy."     Ibid, 

P.  360.  (D).     It  appeared  that  Pitman  had  alfo  a  right       Note 
to  vote  as  the  owner  of  a  real  eftate.     Therefore,  fince  he        (D.) 
had   two   titles,  and   although  a  change  of  fituation  fhould 
afterwards  annul  one,  would  (till,  if  both  fhould  be  confirmed 
by  the  Committee,  continue  to  enjoy  the  other,  it  could  not 
be  his  intereft  to  overthrow  either. 
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TAUNTON) 


In  the  County  of  Somerset. 


The  Committee  was  chofen  on    Friday,  the  24th  of  Fe- 
bruary, and  confided  of  the  following  Gentlemen  : 


Frederic  Montagu,  Efq.  Chairman 

Sir  James  Pennyman,  Bart.  -  - 

Abel   Smith,  Efq.  -     -     -     -  - 

Herbert  Mackworth,  Efq.        -  - 

Hon.  Charles  Marfham     -     -  - 
Sir  Watkin  Williams  Wynn,  Bart. 

Beaumont  Hotham,  Efq.    -     -  - 

Sir  Henry  Bridgeman,  Bart.  -  - 

Francis  Annefley,  Efq.      -     -  - 

Sir  William  Bagot,  Bart.  -     -  - 

Chriftopher  Griffith,  Efq.       -  - 

Jacob  Wilkinfon,  Efq.       -     -  - 

Anthony  James  Keck,  Efq.    -  - 

Nominees, 
Of   the  Petitioners  : 

Hon.  Thomas  Howard      -     •  - 

Of  the  Sitting  Members  : 

Vifcount  Lifburne  -     -     -     -  - 


Higham  Ferrers. 
Beverley. 
Aldbro\  York. 
Cardiff. 
Kent. 

Denbighfhire. 
Wigan. 
Wenlock. 
Reading. 
2  /  Staffordfhire. 

<L>    \ 

Berkfhire. 

Berwick. 
Newton,Lancafh. 


St.  Michael. 


^Cardiganfhire. 


Petitioners: 

Alexander  Popham,  Efq.  and  John  Halliday,  Efq. 
Several  Inhabitants  and  Electors  of  the  Borough  of  Taunton 

Sitting  Members  : 
The  Hon.  Edward  Stratford,     Nathaniel  Webb,  Efq. 

Counsel, 

For  the  Petitioners  : 

Mr.  Lee,  Mr.  Morris. 

For  the  Sitting  Members  : 
Mr.  Gould,  Mr.  Hotchkin. 
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ON  Saturday,  the  25th  of  February,  the  Com- 
mittee being  met,  the  two  petitions  were 
read,  fetting  forth ; 

That  the  mayor,  as  returning  officer,  had  pro- 
cured himfelf  to  be  appointed  mayor,  to  anfvver 
election  purpofes,  and  had,  by  unnecelTary  adjourn- 
ments, protracted  the  poll  from  the  10th  of  Octo- 
ber, when  it  began,  to  the  1 8th  ;  and  that  he  had 
rejected  many  legal  votes  which  were  tendered 
for  the  petitioners,  Popham  and  Halliday,  and 
admitted  many  illegal  votes  for  the  fitting  mem- 
bers; 

That  the  petitioners  were  duly  elected  by  a  great 
majority  of  legal  votes,  and  ought  to  have  been  re- 
turned ; 

Vol.  I.  T  That 
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That  the  tilting  members  previous  to,  and  dur- 
ing the  election,  were  guilty  of  bribery  and  corrup- 
tion, by  themfelves  and  agents  (i). 

It  was  admitted,  by  the  counfel  for  the  peti- 
tioners, that  the  mayor  was  legally  elected  ;  but  a 
great  deal  of  evidence  was  gone  into,  to  (hew  that 
he  was  not  advanced  to  the  mayoralty  in  regular 
rotation,  but  had  got  inte  the  office  for  the  pur- 
pofe  of  promoting  the  intereft  of  the  fitting  mem- 
bers, and  had  acted  as  the  petition  ftated,  at  the 
election. 

After  a  confiderable  time  had  been  (pent  in  hear- 
ing this  fort  of  evidence ;  the  Chairman,  by  the 
direction  of  the  Committee,  afeed  the  counfel, 
whether  they  wiflied  to  lay  fuch  a  charge  again  ft 
the  returning  officer  as  might  induce  the  Com- 
mittee to  report  fptcmUy againft  him;  or  whether 
they  intended  to  affect  the  numbers  on  the  poll, 
by  any  undue  act  or  ads  of  the  returning  officer- 
The  anfwer  to  both  queftions  was  in  the  negative. 
[369]  They  faid,  they  only  meant  to  give  a  general  idea 
of  his  partiality.  Upon  this,  the  Chairman,  by 
order  of  the  Committee  directed  them  to  proceed 
to  the  next  point  in  the  cafe.  The  Committee, 
therefore,  neither  acquitted  nor  condemned  the 
returning  officer,  but  were  of  opinion,  that  the  en- 
quiry into  his  conduct  was  not  nccefTary  to  the  de- 
cifion  of  the  merits  of  the  election,  and  conie- 
quently  waved  fuch  enquiry. 

(1)  Votes,  6  Dec.  1774.,  p.  2Z>  23- 

The 
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The  lad  determination  of  the  right   of  election 
1  Taunton  is  in  the  following  words  : 
28  July  1715-     Refolved,  "That  the   right  of  /I^^ry 
election  of  burgeffes  to  ferve  in  Parliament  for  tr0^)   ■ 
the  borough  of  Taunton,  in  the  county  of  Sorrier- 
fet,  is  in  the  inhabitants  within  the  faid  borough, 
being pct-zvallers,  and  not  receiving  alms  or  cha- 
rity (1). 

When  this  refo]  ration  wns  moved,  an  amendment 
was  propoied  to  the  queflion,  by  leaving  out  the 
words,  "or  charity"  and  the  queflion  being  put 
that  the  words  "  or  charity"  do  (land  part  of  the  L37°] 
queflion;  it  was  refolved  in  the  affirmative;  and 
then  the  main  queflion  was  put,  and  was  refolved' 
in  the  affirmative  (2).  This  proves  that,  in  the 
borough  of  Taunton,  there  is  a  clear  diftincYion 
between  alms  and  charily,  which  was  admitted  by 
the  counfel  on  both  fides.  "  Alms*"  means  paro- 
chial collection,  or  parifli  relief.  "  Charity"  figni- 
fies  fums  arifing  from  the  revenue  of  certain  fpecific 
funds  which  have  been  eftablifhed  or  bequeathed 
for  the  purpofe  of  affifting  the  poor.  There  are  a 
great  many  of  thofe  funds  in  Taunton,  called  the 

(1)  Journ.  vol.  xviii.  p.  241,     •  by  the  parifli ;  and  alfo  per- 
Col.  2.  '  ions  never  rated  ;  or  perfons 

(2)  Journ.  loc.  cit.  '  who    although     rated    were 
[*  In  the  Cafe  of  Colcbefter,     *  never    called    upon  to  pay; 

March   1789,  the  Committee  «  and  perfons  to  whom,  being 

determined,    «    That    perfons  *  rated   and  having  paid,  the 

*  rated  to  the  poor,  but   who,  «  rate  had  been  returned,  were 

*  on     their   own    application,  *  not  difqualified  "  as  receiving 

*  have  been  excufed  payment  '*  alms,"] 

t  2  Town- 
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Town-charity,  Meredith's  charity,  Saunders's  cha- 
rity, &c. 

It  was  agreed,  on  both  fides,  that  neither  alm% 
nor  charity,  disqualify  an  elector   in  Taunton,  un- 
lefs  they  have  been  received  within   a  year  before 
the  election.     On  the  27th  of  Augufr.,  17  15,  (on 
occafion  of  the  petition  which  gave  rife  to  the  de- 
termination of  the  right  of  election)  the  queftion 
[371]    being  put,  "  That  the  counfel  for  the  fitting  mem- 
ber be  admitted  to  give  evidence  of  perfons  hav- 
ing received  Saundersrs  charity  before  the  2d  of 
February*    1 7  1  f r    (which   was   exactly    a   year 
before  the  election);"  It  palTed    in  the  nega- 
tive (1). 

It  was  agreed T  That  a  ptf-zvaller  is  a  perfon  who- 
furnifbes  his  own  diet,  whether  he  be  a  houfe- 
holder,  or  only  a  lodger.  A/ 

And  k  was  agreed,  That  to  be  a  pot-waller  qua- 
£^ ,./  lifted  to  vote  in  Taunton,  it  has  alwaysbeen  un- 

A^fl^l—*  derftood,  both  before  and  fince  the  determination 
^^\*l™-  in  1 715,  that  fuch  perfon  mud  have  a  legal  pa- 
rochial fettlement  in  the  borough.  The  counfel 
for  the  fitting  members  thought,  that  gentlemen 
of  fortune  were  excepted/out  of  this  rule,  but  there 
does  not  feem  to  be  any  principle  on  which  fuch  a> 
distinction  can  be  fupported. 

The  counfel  for  the  petitioners  faid,  That  the 
journals  of  the  Houfe  have  recognized  that  appren- 
tices cannot  be  pot-wallers   qualified  to  vote. — 

(1)  Journ.  voUxviii.  p.  286,  col.  2,  ~yj 
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The  numbers  on  the  poll,  as  produced   by    the     [372] 
returning  officer,  were  as  follows : 

For  Webb 260 

for  Stratford 254 

For  Halliday 202 

For  Popham     -----     201 
The  counfel  for  the  petitioners  propofed  to  dis- 
qualify ot  the  voters  for  the  lilting  members, 
114    As  having  received  the  town  chanty. 

2.  As  having   received   the    churchwarden'.-, 

charity. 

3.  As  Chelfea  penfioners.. 

19.  As  not  having  fettlements  in  Taunton. 
15,  or  i6t  As  not  anfwering  the  definition  of 
poNwallers, 

2,  or  3-  As  certificate-men. 
2.  As  apprentices. 
2.  As  bribery  agents. 
If  they  fucceeded  in  this,  they  faid  there  would 
remain  a  clear  majority  for  the  petitioners,  but  that, 
at  all  events,  for  they  did  not  forefee  what  objec- 
tions  there  might   be   to  their  own   votes,  they 
would  prove  the  charge  of  bribery  fo  directly  and    [373] 
palpably,  as  to  dilqualify  the  fitting  members,  and 
make  the  election  void  as  to  them  (1). 

In  the  courfe  of  the  caufe  it  was  fettled  that 
Cheliea  penfioners  might  vote. 

Pofterior  to  the  determination  in  17 15,  in  the 
prcgrefs  of  the  fame  caufe,  it  was  made  an  objec- 

(1)  See  the  Cafe  of  St.  Ives,  infra,  Note  (B). 

t  3  tion 
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tion  to  certain  voters,  that  they  were  certificate- 
men.  From  this  circumfcance,  the  counfel  for 
Mr.  Halliday  and  Mr.  Popham  inferred,  That  it 
was  underftood  at  that  time,  that  fuch  perfons 
were  not  entitled  to  vote;  and,  after  feme  argu- 
ment, it  was  agreed  by  the  counfel  for  the  fitting 
member  that,  by  the  lex  loci,  certificate-men  can- 
not vote  for  this  borough. 

The  counfel  for  the  fitting  members  endeavour- 
ed  to  prove  fraud  in  the  diftribution  of  the  chari- 
ties, with  a  view  to  election  purpofes ;  and  they 
brought  witneffes  to  impeach  the  credit  of  thole 
L374J  who  had  given  pofitive  evidence  of  bribery,  by  the 
agents  for  the  fitting  members. 

On  their  part  they  propofed  to  difqualify  of  the 
votes  for  the  petitioners, 

2.  On  account  of  the  town-charity,  and  Mere- 
dith's charity. 

1 .  As  having  received  alms,  and  the  town-cha- 
rity. 

7.  On  account  of  the  town-charity,  and  as  hav- 
ing no  fettlement. 

3.  As  having  received  the  town-charity;  though 
their  names  were  not  entered  in  the  conftable's 
book,  who  is  the  perfon  appointed  to  diftribute 
that  charity. 

1.  As  being  the  turnpike-man  £$u*r.  * 

7.  As 

[  *  '  No  gate-keeper  of  any  refiding  in  any  toll-houfe  be- 
'  turnpike  road,  or  perfon  *  longing  to  the  truft,  fhall 
*  renting  the  tolls  thereof,  and     '  thereby  gain  a fettlement  in  any 

*  parilh. 
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j.  As  having  no  fettlement. 

7.  As  not  anfwering  the  definition  of  pot- 
wallers. 

3.  As  certificate-men. 

They  alfo  endeavoured  to  prove  bribery  on  the 
petitioners. 

[Cj"  I  only  heard  the  openings  of  the  counfel  on 
each  fide  (1).  The  caufc  Lifted  from  the  24th  of 
February  to  the  16th  of  March, 

OnThurfday,  the   16th  of  March,  the   Com-     [375] 
mittee,  by  their  Chairman,  informed  the  Houfe  that 
they  had  determined, 

That  John  Halliday,  Efq.  and  Alexander  Pop- 
ham,  Efq.  were  duly  elected,  and  ought  to  have 
been  returned  (2). 


■  parifh  or   place  whatfoever ; 

■  and  no  tolls  to  be  taken  at 
«  any  gate  erected,  or  to  be 
'  erected,  by  the  truftees  of 
4  any  turnpike  road,  nor  any 
«  toll-houfe   erected  or  to  be     Geo.  III.  c.  84.  §56.] 

*  erected   for  the   purpofe   of         (1)  Videfupra>  p.  41. 

*  collecting  the  fame,  nor   any         (2)  Votes,  p,  379,  380, 
«  perfon,    in   refpect   of   fuch 


'  tolls,  or  toll-houfe,  mall  be 
«  rated  dr  afTeffed,  towards  the 
1  payment  of  any  poor's  rate, 
■  or  any  other  public  or  paro- 
*  chial    levy     whatever.'    13 
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THE 

CASE 

Of  the  BOROUGH  of 

PONTEFRACT, 

In  the  County  of   YORK. 


The  Committee  was  chofen  on  Tucfday,  the  28th  of  Fe- 
bruary, and  confided  of  the  following  Gentlemen* 


Lord  Charles  Spencer,  Chairman 
l*ord  Advocate  of  Scotland 
Edward  Southwell,  Efq.    -     - 
Thomas  George  Skipwith,  Efq. 
Paul  Methuen,  Efq.     -     -     - 
John  Smith,  Efq.   -     -     -     - 
Charles  Anderfon  Pelham,  Efq. 
Sollicitor  General  of  Scotland 
William  Adam,  Efq.   -     -     - 
Charles  Penruddocke>  Efq. 
John  Scudamore,  Efq. 
William  Egerton,  E(q.      -     - 
Sir  Roger  Meftyn,  B^rt.  -     - 

Nominees, 

Of  the  Petitioners  : 
George  Johnflone,  Efq.     -     - 

Of  the  Siithng  Members  : 
Lord  George  Geroaaine    -     - 


"^ 


\2 


'J 


/^Oxfordshire. 
Peebles  In  ire. 
Gloucefter/hire. 
Warwickshire. 
Bedwin. 
Bath. 

Lincolnshire. 
Edinburghihire. 
Gatton. 
Wiltshire. 
Hereford, 
Brack  J  ey. 
Flintmire. 


Appleby. 


Ve 


Lad  Griuftead. 


Petitioners: 

The  Hon.  Charles  James  Fox,  and  James  Hare,  Eiq„ 

Several  Inhabitants,   Houfeholders,    and   Electors  oi'    the 


Borough  of  Pontefracl. 


Sitting  Members  : 
Sir  John  Goedricke,  Bart.     Charles  Melliflij  Efq. 

Counsel, 

For  the  Petitioners  : 
Mr.  Lee,  Mr.  Alleyne. 

Fcr  the  Skiing  Members: 
Mr.  Mansfield,       Mr.  Bearcrofc 
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ON  Wednefday,  the  firft  of  March,  when  the 
Committee  met,  the  two  petitions  were  read 
(i),  and  it  appeared,  that  the  only  queftion  in  the 
cafe  was  concerning  the  right  of  election  in  the  bo- 
rough of  Pontefract :  Whether  a  refolution  of  1624, 
or  one  of  1770,  was  to  be  confidered  as  the  laft  de- 
termination in  the  Houfe  of  Commons,  with- 
in the  meaning  of  the  ftatute  of  George  the 
Second. 

If  the  firft  was  that  determination,  Mr.  Fox  and 
Mr.  Hare1  had  an  unquestionable  majority,  and 
were  duly  elected  ;  and  vice  verfa. 

On  the  opening  of  the  caufe,  it  became  a  matter 
of  difpute  among   the  counfel,  whether  any,   or     [380} 

(1)  Votes,  6  Dec.  p.  24, 25. 

which, 
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which,  of  thofc  two  resolutions  fhould  be  read, 
before  the  argument  fhould  be  gone  into  concern- 
ing them.  If  one  of  them  were  read,  it  was  faid, 
that  the  (landing  order  of  173I  might  be  then 
thought  to  attach  upon  it?  fo  as  to  bar  the  counfel 
from  giving  evidence  to  contradict  it. 

The  Committee  agreed  that  both  fhould  be 
read. 

The  counfel  for  the  fitting  members  alledging 
that  they  doubted  how  far  the  entry  of  1624  in  the 
printed  Journals  was  a  true  copy  :  the  Committee 
refolved,  that  the  original  fhouid  be  fent  for. — But, 
on  examination,  it  appeared  that  the  writing  could 
not  be  read  but  with  great  difficulty  (A).  On 
which  it  was  agreed  that  the  refolution  fhould  be 
read  from  the  printed  copy,  and  that,  if  either  of 
the  parties  fhould  objecl  to  any  part  of  it,  reference 
fhould  then  be  made  to  the  original. 

There  are  two  Journals  of  that  period. 

In  the  firft,  (intituled  "  Originals  of  the  feflion 
[^8i]  "  of  Parliament,  holden  at  Weftminfter,  19*  F:- 
"  bruarii,  210  Jacobi)  (1),  there  is  the  following 
entry : 

28  May  1624.     "  Mrt  Glanvyle  reporteth, 

"  For  Pomfrett,  two  points :  1.  Who  the  elec- 
m  tors — Refolved  by  the  Committee,  there  being  no 
"  charter,  nor  prefcription,  for  choice,  the  election  is  ta 
u  be  made  by  the  inhabitants,  houfe holders,  refiants*~- 
"  Refolved  alfo  fo  now,  upon  the  queftion. — - 

(1)  Journ.  vol.  i.  p.  760. 

"  2.  That 


ti 
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**  2.  That  the  Committee  alfo  of  opinion,  in  re- 
fpect  the  poll  demanded,  though  interrupted  by 
Beamont,  yet  the  poll  not  being  purfued,  the 
choice  of  Sir  Jo.  Jackfon  void,  and  a  new  warrant 
to  iflue  for  a  new  choice  (l)*' — 
In  the  other,  (intituled,  "  Prima  fejjio  Parlia- 
ments inchoat.  apud  Ji'ejlm.  decimo  nono  die  Febru- 
arii,  anno  regni  regis  JaeoLi,  Anglic,  &c.  vicejimo 
primo,  et  Scotia,  quinquagefimo  feptimo)   (2),"  there 

is  the  following  account  ot  the  fame  report : 

28  May,  1624.     "  Mr.  Glanvill  reports  from     [3^2] 

the  Committee  of  privileges  : 

*  Concerning  Pomfret. — Queftion,  of  Sir  John 

H  Jackton. — Committee  refolved,  all  the   inhabi- 

"  tantSy  houfehoklers,  ought   to   have   voice.     2. 

"  Committee  refolved,  upon  the   latter  writ   no 

"  burgcfs  duly  chofen  ;  but  a  new  writ  to  go. 
M  Refolved,    That    the    election-  ought   to   be,   in 

"  Pomfret,  by  the  inhabitants,   houfehoklers,  rejiants 

«  there*'1 

M   Refolved,     That    neither    Sir    Jo.   Jackfon, 

*  nor  Sir  Rich.  Bcomont,   are  duly  elected  ;  and 

"  that  anew  writ  (hall  go' out,  for  a  new  elcc- 

-  tion(3)." 

(1)  journ.    vol.  i.    p.  714,     111.  3  T.  Rep,  523,  and  Rex. 
col.  2.  *v.  Ciapp,  there  cited.] 

(2)  Ibid.  vol.  i.  p.  715.  (3)     (Theft    two    by    the 
[  *  For    the   difference  be-     Houle,  in  confequence  of  the 

twecn  kl  inhabitants'**  and  '*  Mr«  report  of  the  Committee.) 
*'  habitants  refiant ,"  vide /fcr.  Journ.  vol.  i.  p.  797,  col.  2, 
v.   TttnJleaJ,  R.  H.   30   Geo.     p.  798, 

The 
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The  resolution  of  1770,  is  as  follows : 
6   February,  1770.     Refolved,  "  That  the  right' 
u  of  election  for  members  to  ferve  in   Parliament 
•J  for  the  borough  of  Pontefracl,  in  the  county  of 
M  York,  is  in  perfons  having  within  the  faid   bo- 
[3%3~\    cc  rough  a  freehold   of  burgage   tenure,  paying  a 
burgage  rent  (1)." 


it 


Counsel  for  th  e  Petitioners . 

If  the  refolution  of  1624  was  the  laft  determina- 
tion of  the  Houfe  in  1729,  when  the  ftatute  of 
George  the  Second  pafTed  (2),  no  fubfequent  act 
of  the  Houfe  can  annul  it:  for  that  ftatute  is 
binding  on  the  Houfe  of  Commons,  and  every  laft 
determination  is  to  be  considered  as  incorporated 
with,  and  making  part  of,  the  ftatute,  as  much  as 
if  it  were  there  recited. 

It  cannot  be  faid  that  it  is  only  binding  on  re- 
turning officers.  The  act  of  the  7th  and  8th  of 
William  the  Third  (3)  had  already  made  the  laft 
determination  of  the  Houfe  cone  1-u five  as  to  them  ; 
and  we  can  never  fuppofe  that  the  legiflature  in- 
ferted  a  new  claufe  in  a  fubfequent  law  for  exactly 
the  fame  purpofe.  The  hiftory  of  the  fourth 
fection  of  the  ftatute  of  George  the  Second  is  to  be 
[384]  found  in  the  debates  of  173-^  when  the  ftanding 
order  of  that  year  was  made.  On  that  occafion  it 
appears  that  there  were  fome  people  who,  thinking 
all  reftraint  on  the  fevereign  power  of  the  Houfe  of 

(1)  Journ.  vol.  xxxii.  p.  665,         (2)  Geo.  II.  cap.  24.  §  4, 
col.  2.  (3)  Cap.  7.  §  1. 

Commons 
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ifflmott  intle&ion  matters a  great  inconvenience, 
oppofed  the  (landing-  order,  and  endeavoured  to 
:plain  the  flatute  fo  as  to  make  it  nothing  more 
than  a  re-enactment  of  the  7th  and  8th  of  Williafll 
the  Third,  Sir  William  Yonge  was  one  of  theie 
In  anfwer  to  a  fpecch  of  his  on  the  fubjeft,  Sir 
Joieph  Jekyl  told  the  Houfe,  "That  lie  was  a 
<k  member  of  Parliament  when  the  act  of  George 
"  the  Second  palled;  That  this  claufe  was  not  in  it 
"  when  it  went  up  to  the  Houfe  of  Lords,  but  «  1 
<s  inferted  as  an  amendment  there  ;  not  indeed  wkb 
<c  any  friendly  view  to  the  bill,  but,  on  the  con- 
trary, in  the  hopes  of  its  being  thrown  out  on 
*v  that  account  in  the  Lower  Houfe;  thole  who 
"  propofed  the  amendment  imagining  that  the 
11  Commons  would  not  content  to  fuch  a  reftrain 
<£  upon  tkmfeivesi  That,  however,  th.  orky  of    [z$$\ 

M  the  Houfe  then  thought  it  a  -reasonable  and  a 
<f  neceffary  reftraJnt,  in  order  to  prevent,  in  time  to 
"  come,  that  frequent  contradiction  in  their  deter- 
"  minations  with  re! peel:  to  elecV  which  h*d, 

*  in    time  pail,  greatly  contributed    to  the  givil 
u  people  a  contemptible  opinio!:  oi  all  the  proCeed- 
w  ings  of  the  Houfe  (1)." 

The  meaning  and  effect  of  the  ftatute  of  Geo: 
the  Second   being  fo  evident,  it  remains  only   to 
Ihow,  that  the  refolution  of  1624  was  a  determina- 
tion of  the   right    of  election,  and  that  there  was 
no   pofterior   determination    in    the    Houfe    from 

( 1;  Commons  Deb.  vol.  ix,  p.  96,  97. 

that 
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that  time,  till  1729,  when  the  ftatutc  took 
place. 

That  refolution  was  a  clear  determination  of  the 
right  of  election.  The  account  given  of  it  by 
Glanville,  the  Chairman  of  the  Committee  who 
tried  the  cairfe,  correfponds  perfectly  with  the 
entries  which  have  been  read  from  the  Journals  ( 1 ). 
Both  of  thefe  entries  are,  in  fubftance,  entirely 
[386]  confonant  to  each  other,  and  they  are  both  authen- 
tic; for  the  firft  was  written  by  the  clerk  of  the 
Houfe,  and  the  other  by  his  fon,  who,  on  account 
of  the  father's  indifpofition  was  appointed  to  affift 
him  in  keeping  the  Journals,  and  was  paid  by  the 
Houfc  (2). 

The  queftion  of  the  right  of  election  was  directly 
before  the  Committee  and  the  Houfe ;  if  that 
be  neceffary  to  bring  the  determination  within 
theftatute.—  Sir  Richard  Beaumond  pretended  that 
the  right  was  in  the  freeholders  of  the  borough  only 

(3)-  (B). 

It  was  highly  proper  for  the  Houfe  to  afcertain 

the  right  at  the  time,  as,  from  the  reign  of  Edward 

the  Firft  till  1621,  there  had  been  no  election  for 

this  borough  (4).  (C). 

The  Committee,  and  the  Houfe,  determined  the 

right  on  the  general  principle  of  law,  not  to  ferve 

any  particular  purpofe  in  this  borough,  which  has 

0)  P»  '33-  (4)  Glanv.  p.    140.    Journ. 

(2)  Journ.   vol.   i.    p.  798,  vol.  i.     p.   572.-26   March, 
col.  2. — 29  May,  1624.  i62f,  p.  576.-27  March. 

(3)  Glanv.  p.  142. 

*  beea 
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been  too  often  the  motive  in  other  cafes,  where, 
notwithstanding,  the  decifion  is  final,  and  not  to  be 
questioned.  The  general  principle,  "  That,  where 
"  there  is  no  charter  or  prefcription  to  the  con- 
<c  trary,  all  the  inhabitants,  houfeholders,  rcfiants, 
"  ought  to  have  voices, "  had  been  recognized  by 
the  fame  Committee  in  the  cafes  of  Dover  (,i),  and 
of  Cirencefler  (2);  and  though  there  were  con- 
troverted elections  for  Cirencefter  in  1690  (3),  and 
in  1709  (4),  the  right  of  election  as  determined  on 
the  general  principle  in  1624*  was  never  difputed 
or  denied. 

If  the  refolution  in  1624  was  a  clear  determina- 
tion of  the  right  of  election,  it  will  be  eafy  to  (how, 
that  from  that  time  till  the  ftatute  of  George  the 
Second  took  effect,  there  had  been  nothing  done 
by  the  Houfe  of  Commons  to  abrogate  or  over-  [388] 
turn  it. 

In  1660,  there  was  a  treble  return  for  Ponte- 
fract,  but  the  right  of  election  does  not  feem  to  have 
been  in  litigation;  and  the  Committee  ( 1 6th  May) 
having  reported  generally^  that  Sir  George  Saville, 
Baronet,  and  William  Lowther,  Efq,  had  the 
greatest  number  of  voices  and  ought  to  fit,  the 
Houfe  came  to  a  refolution  that  they  were  duly 
elected,  and  mould  fit  5  and  ordered  that  the  clerk 

(1)  Glanv.  p.  63.  (3)  Journ.  vol.  x.   p.  461, 

(2)  Glanv.  p.  107.     Journ.     col.  1. 

vol.  i.  p.  70S,  col.  1.  ai  May,         (4)  Vol.  xvi.  p.  235,  col.  1 
1624. 

Vol.  L  U  of 
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of  the  crown  ihould  take  the  other  two  returns  off 
the  file  (i). 

1695,  29th  November,  a  petition  was  prefented 
to  the  Houfe,  complaining  of  an  undue  election 
(z),  on  the  part  of  Sir  John  Bland,  which  was  re- 
ferred to  the  Committee  of  privileges  and  elect,  ions, 
but  on  the  10th  of  February  following  it  was  with- 
drawn (3). 

i|4|,  17th  January,  "  Sir  Rowland  Gwyn, 
[389]  reported  from  the  Committee  of  privileges  and 
elections,  on  the  petition  (4)  of  Robert  Moncton, 
Efq.  complaining  of  an  undue  election,  and  return 
of  John  Bright,  Efq.  to  ferve  for  the  borough  of 
Pontefract,  cc  That  the  right  of  election  was  agreed 
"  to  be  in  fuch  perfons  as  have  an  inheritance  or 
"  freehold  of  burgage  tenure  within  the  faid  bo- 
"  rough  (5)." 

£-*!-!•>  14th  February,  a  new  petition  was  pre- 
fented in  favour  of  Air.  Moncton,  and  againft  Mr. 
Bright,  who  had  been  returned  again  on  a  new 
election,  the  former  having  been  fet  afide  in  the 
Houfe  (6).     Before  this  petition  came  to  be  tried 


(1)  Journ.  vol.  viii.   p.  3$,  Dec.    1698.     Journ.  vol.  xii. 
col.  1.  p.  356,  co).  1. 

(2)  Journ.    vol.  xi.    p.  341,  (5)  Journ.  vol.  xiii.  p.  126, 
col.  2.  cc!.  2. 

(3)  Journ.  fame  vol.  p.  356,  (6)  Journ.  vol.  xiii.  p.  209, 
col.  1.  col.  1. 

(4)  Firft    prefented    i6:h 

in 
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in  the  Committee  of  privileges  and  elections  (i) 
the  Parliament  was  diliblved  (2). 

Laftly;  i744>  22  March,  Mr.  Hampden  re- 
ported from  the  Committee  of  privileges  and  [39°] 
elections,  on  the  petitions  of  Sir  William  Lowther, 
Baronet,  and  Hugh  Bethel,  Eiq.  and  of  certain 
burgefles  of  Pontefract  (3),  "  That  it  was  agreed, 
"  That  this  was  a  borough  by  prefcription ;  and 
"  that  the  right  of  election  is  in  peribns  having  a 
"  freehold  of  burgage  tenure,  paying  a  burgage 
"  rent." 

From  this  complete  deduction  of  all  the  pro- 
ceedings in  the  Houfe,  between  1624  and  1729, 
relating  to  elections  for  this  borough,  it  is  evident 
that  during  that  interval,  there  was  no  refolution,  no 
determination  of  the  Houfe  on  the  right;  nothing 
but  agreements  of  parties ;  and  neither  the  agree- 
ment of  parties  (4),  nor  even  the  refolution  of  a 
Committee,  unlefs  ratified  by  the  Houfe,  can  alter 
the  law  of  elections. 

The  refolution  of  1624,  therefore,  was  the  lafh 
determination  in  the  Houfe  of  Commons  of  the 
right  of  election  for  Pontefraft,  at  the  time  when  [391] 
the  ftatute  of  George  the  Second  took  place;  and 
confequently  became,  by  the  operation  of  the 
flatute,   final   to   all    intents   and   purpofes;    and 

(1)  Journ.  vol.  xiii.  p.  225,  col.  2.  p.  405,  col.  2.  p.  409, 
col.  1.  244,  c.  1,  2.  col.  2. 

(2)  19  Dec.  1700,  fame  vol.  (4)  Cafe  of  Cirencefter,  21 
p.  322,  323.  May  1624,  cited    in  the  Cafe 

(3)  Journ.  vol.  xviii.  p.  369,  of  Briftcl,  p.  270. 
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cannot  be  altered  or  annulled  by  any  thing  which 
the  Houfe  either  has  done,  or  can  do,  fubfequent 
to  thatftatutc  (D). 

Covhsel  for  the  Sitting  Members. 

The  refolution  of  1770  is  conclufivef 
Though  the  laft  determination  is  binding  on  the 
Houfe  of  Commons,  yet  where  a  doubt  arifes 
whether  there  is  a  lad  determination,  the  Houfe  is 
the  only  court  competent  to  try  that  queftion,  and 
decide  upon  it ;  and,  in  1770,  the  Houfe  did  decide 
that  what  appears  on  the  Journals  of  1624  is  not  a 
laft  determination  within  the  meaning  of  the  act  of 
George  the  Second ;  for  they  refufed  to  let  it  be 
read  as  fuch,  upon  a  divifion  of  161  to  32. 

Would  not  a  returning  officer  be  bound  to 
follow  the  refolution  of  1 770  ?  It  is  the  laft  deter- 
mination, in  point  of  time ,  and  could  he  take  upon 
[3923  him  to  queftion  its  validity,  or  to  turn  over  the 
Journals,  and  fix  upon  fomething  elfe  as  the  laft 
determination  ?  If  he  could  not,  (hall  there  be  one 
laft  determination  for  returning  officers,  and  another 
for  this  Committee  ? 

It  feems  to  be  admitted,  by  the  counfel  on 
the  other  fide,  that  if  there  was  no  determination 
before  the  year  1729,  then  the  firft  after  that 
epoch  fliall  be  the  final  determination  within  the 
meaning  of  the  ftatute.  This  Committee  has  a 
j>ower  co-extenfive  with  what  the  Houfe  of  Com- 
mons formerly  had ;  but  it  is  not  a  court  of  appeal 
from  former  decifions  of  the  Houfe;  and  the  court 
competent  to  the  queftion  having  determined  that 

the 
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the  right  of  elect ion  for  Pontefract  was  not  finally 
fettled  till  1770,  the  Committee  cannot  controvert 
the  judgment. 

If  the  Committee,  however,  mould  not  think 
themfelves  precluded  from  going  into  the  proceed- 
ings in  1624,  a  fair  examination  of  the  account 
given  in  the  Journals  of  thofe  proceedings,  will 
demonftrate  that  what  the  counfel  for  the  peti- 
tioners affect  to  treat  as  a  laft  determination,  cannot 
be  confidered  as  fuch. 

One  of  them  feems  to  admit,  That  there  cannot 
be  a  determination  within  the  meaning  of  the  act 
of  Parliament,  unlefs   where  the  right  of  election 
is  litigated,   and   the   parties  are  directly  at  iflue 
upon  it.     This,  indeed,  muft  have  been  the  reafon 
which   induced    the  legiflaturc    to   ufe    the  word 
"  determination"  borrowed  from  Weftminfter-hall, 
inftead   of   <c  refolntion"   the    common    technical 
word  in  the  Houfe  of  Commons.    But  it  is  evident, 
both  from   the  Journals,  and    Glanville  himfelf, 
that,  in  1624,  the  right  of  election  was  not  a  ne- 
cefTary  queftion  in  the  caufe.     The  true  and  only 
point  was,   whether  the  election   mould  be  void, 
the  poll   having  been   improperly   ftopt.     If  the 
Committee  or  the  Houfe  decided  upon  any  thing 
elle,  the  decifion  was  extrajudicial.     It  was  a  mere 
fpeculativc  opinion  of  the  Committee,  "  That,  in 
*  boroughs  where  there  is  no  charter  or  prefcrip- 
f  tion  for  choice,   the  right  is  in  the  inhabitants." 
The  principles  of  the  major  part    of  thofe  who 
^ompofed  that  Committee  are  well  known.     They 
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were  difpofed  to  feize  all  opportunities  of  rendering 
every  part  of  the  conflitution  as  popular  as  they 
could.  But  on  the  fpeculative  doctrine,  the  beft 
antiquarians  and  lawyers  are  of  a  contrary  opinion. 
It  appears  from  Dr.  Brady,  and  other  writers  on 
the  fubjedt,  that  the  right  of  election  in  all  bo- 
roughs was  anciently  only  in  the  tenants  of  burgage 
tenure.  Lord  Chief  Juftice  Holt,  in  the  cale  of 
Afhby  and  White,  fays,  "  That  it  is  part  of  the 
conftitution  of  England,  that  burgage  tenure 
boroughs  mall  elect  members  to  ferve  in  Parlia- 
ment, and  that,  in  that  cafe,  the  right  of  elec- 
tion is  a  privilege  annexed  to  the  burgage  land, 
and  is  a  real  privilege  ( i)."  If  it  be  faid,  that 
that  opinion  was  delivered  obiter  by  him,  ftill  it  is 
of  equal  weight  with  a  fpeculative  tenet  of  ferjeant 
Gianville,  or  of  any  other  member  of  the  Com- 
mittee of  1624. 

The  refolution,  as  ftated  in  Glanville's  Reports, 
[395]  1S  merety  hypothetical.  It  proceeds  on  the  fuppo- 
fition  that  there  is  no  charter  of  incorporation  to 
this  borough  of  an  earlier  date  than  the  4th  of 
Henry  the  Fourth.  But  there  are  charters  of  a 
much  earlier  date.  One  of  the  5th  of  Richard  the 
Firft,  from  Roger  de  Lafci,  conftable  of  Chefter, 
and  lord  of  the  caftle  and  borough  of  Pontefracl, 
who  thereby,  among  other  privileges,  "  grants  and 
confirms  to  his  burgejfes  of  Pomfret,  and  their 
heirs  and  fucceflbrs,  liberty  and  free  burgage,  and 

(1)  6  Mod.  51,  52.     Lord  Raym.  951.     Salk.  18.  20.  3. 

"  their 
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'*  their  tofts  to  be  held  of  him  and  his  heirs  in  fee, 
"  paying  1 2  d.  for  each  whole  toft,  &x.  as  in  the  time 
"  of  Henry  de  Lafci  (i):"and  this  carries  the  con- 
iiitution  of  the  borough  beyond  the  time  of  legal 
memory.  Another  of  the  6th  of  Edward  the  Firft 
from  Henry  de  Lafci,  earl  of  Lincoln  confirms  the 
former.  Thefe  charters  prove  the  hypothefts  of 
the  Committee  to  have  been  falie;  and,  if:  lo,  the 
conclufion,  although  no  other  objection  lay  to  it, 
mull  fall  to  the  ground. 

All  the  returns  lince  1624,  fhow  that  the  refolu-  [396] 
tion  of  that  year  was  never  thought  to  be  de- 
cifive  of  the  right  of  election.  There  is  one  bear- 
ing date  only  three  years  afterwards,  which  is  in  the 
name  of  the  major,  comburgenfes,  (now  called  alder- 
men) and  burgenjes,  without  a  word  about  inha- 
bitants. From  1627  to  1699,  cxcept  m  one  in- 
stance, they  all  run  in  the  fame  manner.  In  that 
inflance,  and  in  every  infta.nce  fince  1699,  the 
word  "  comburgenfes"  is  left  out,  and  the  indentures 
of  return  purport  (2}  to  be  between  the  mayor  and 
burgeiles,  but  flill  not  a  word  of  inhabitants.  It 
cannot  be  pretended  that  this  was  merely  the  cor- 
porate name,  for  the  form  is  not  "  Indenture  be- 
41  tween  the  mayor,  aldermen,  and  burgeiles  of 
"  Pontefract."  But  "  Indenture  between  A. 
"  major,  B,  C,  D,  &c.  comburgenfes,  E,  F,  G,  H,  &c. 
M  burgenjes  "  fo  that  thole  words  are  deicriptive  of 

(1)  This  was  given  in  evidence. 

(2)  The  returns  were  produced  and  read. 

u  4  the 
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the  particular  perfons  who  voted  at  the  different 
elections. 

[397]  The  agreements  in  1699  and  17 15,  if  they  did 
not  decide  the  right,  are,  at  leaft,  ftrong  evidence 
to  (how  what  the  right  was  always  underftood  to 
be,  and  that  it  was  never  thought  that  it  had  been 
decided  in  1624. 

But  the  bare  infpection  of  the  two  entries  of  that 
tranfaction  in  the  manufcript  Journals  is  fufficient 
to  fatisfy  the  Committee,  that  in  thofe  loofe  and 
inaccurate  minutes,  taken  by  two  different  perfons, 
and  in  many  things  varying  materially  from  each 
other,  there  is  nothing  like  that  fort  of  determina- 
tion which  the  legiflature  meant  to  fpeak  of  in  the; 
ftatute  of  George  the  Second, 

About  the  year  1 742,  the  project  of  printing 
the  Journals  was  fet  on  foot,  and  Mr.  Hardinge, 
then  Clerk  of  the  Houfe,  a  man  of  great  learning 
and  accuracy,  was  appointed  to  examine  the  ori- 
ginals, and  report  his  obfervations  to  the  Houfe. — • 
In  his  report,  he  fays,  Ci  The  Journals  of  the  reign 
"  of  King  James  the  Firft  (being  for  the  moil  part 
"  minutes  taken  by  the  clerk,  and  not  afterwards 

f^oS]  u  tranfcribed)  are  in  many  places  incorrect  and 
"  almofh  illegible,  and  are  alfo  much  impaired  by 
<c  length  of  time  and  various  accidents.  Yet,  as 
"  they  contain  the  hiftory  of  many  important 
<c  tranfactions,  and  alfo  the  heads  of  fpeeches  de- 
"  livered  by  many  famous  members  in  debates 
**  concerning  the  prerogative  of  the  crown,  and  the 
6  Ci  liberty 
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*(  liberty  of  the  fubject.  &c.  they  feem  worthy  of 
"  very  great  regard." 

This  report  of  Mr.  Hardinge  was  fubfequent  to 
the  ftatute  of  George  the  Second.  Is  it  to  be 
fuppofed,  that  if  he  had  thought  there  was  any 
thing  in  the  Journals  of  James  the  Firft's  reign,  de- 
cisive of  the  rights  of  election,  he  would  have  over- 
looked, in  his  report  to  the  Houfe,  a  rcafon  for 
preferving  them  much  more  weighty  than  that 
which  he  fpecified  ? 

Glanviile  gives  a  fuller  account  of  the  proceed- 
ing in  1624  than  either  of  the  entries  in  the  Jour- 
nals, yet  he  does  not  fay  that   the   Houfe  adopted 
the  opinion  of  the  Committee  concerning  the  right 
of  election.     On  the   contrary,  after  dating  thaty 
among  feveral  other  propositions,  as  having  been     [3 99] 
agreed   upon   by  the   Committee,  he  adds,  iC  In 
M  concluiion,  the  Committee  were  of  opinion,  that 
u  a  warrant  ought  to  go  forth  for  a  new  writ,  the 
4f  former  election  being  void ;  zvhich  being  fo  re- 
u  ported  to  the  Houfe,  was  there  refolved  and  or- 
"  dered  accordingly."     That  is,  it  being  reported 
that  the  Committee  thought  the  election  void,  the 
Houfe  refolved  it  was  io,  and  ordered  a  new  writ 
to  be  made  out.     If  the  Houfe  had  adopted  the 
previous  proportions,  Glanviile  would  have  ufher- 
ed   in   his  account  of  them  as  he  does    in  other 
cafes,  where  the  Houfe   adopted   and    confirmed 
the  refolutions  of  the  Committee,  by  faying  "  It 
*(  was  conceived   by  the  Committee,  and  {o  re- 

"  ported 


399  CASE     XI. 

ported   to   the  Houfe,   and  there   rciblved  (i 

(E)." 

If  this  Committee  were  to  fet  afide  the  determi- 
nation of  1770,  on  a  future  occafion  a  fubfequent 
Committee  may  dill  confider  it  as  the  rule  of  their 
judgment,  and- thus  this  borough  become  an  endlefs 
icene  of  uncertainty  and  litigation. 

[400]  Counsel  for  the  Petitioners,  in  reply. 

It  is  neither  admitted  that  the  act  of  George  the 
Second  had  a  profpeEiive  effect,  as  has  been  alledged  ; 
nor  that  a  refolution  of  the  Houfe  on  the  right 
of  election  is  not  binding  if  the  point  was  not 
directly  the  fubject  of  controverfy  between  the 
parties. 

However,  neither  of  tliofe  propofitions,  even  if 
they  were  true,  can  affect  the  prefent  queftion; 
for  it  has  been  proved  that  the  right  of  election 
was  litigated  in  1624  (2),  Glanville  dating  that  it 
was  pretended  on  the  part  of  Sir  Richard  Beau- 
mond  that  the  freeholders  only  had  voice  in  election, 
from  which  we  mud  infer,  that  the  other  candidate 
contended  for  a  more  extenfive  right ;  and,  if  there 
was  a  determination  then,  all  idea,  of  a  profpective 
operation  of  the  ftatute  in  the  prefent  cafe  is  at  an 
end. 

When  the  act  of  Parliament  fpeaks  of  the  I  aft 
determination  in  the  Houfe  of  Commons,  it  means 

(1)  Glanv.  Cafe  of  Blech-         (2)  Glanv.  p.  142. 
ingley,  p.  33,  and  other  cafes 

pajim, 

the 
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the  laft  re/glutton  determining  ht  ofekclior:.    All 

determin  \   in   the    Houfe   ot    Commons    :. 

called  rcfo/utioHS,  as  thofe  ot  the  court  or.  Chancery 
are  called  d  ,  and  thofe  of  the  courts  of  law, 
judgments.  "  Determination17  is  not  a  technical 
word  in  Weft  ninfter-hail,  nor  the  name  given  to 
the  decifions  of  any  court  in  particular;  it  is  a  ge- 
neral popular  word,  expreffive  of  judgment-,  de- 
crees, refolutions,  &c.  according  to  the  court  wKu 
happens  to  be  in  the  contemplation  oi  the  fpeaker 
who  ufes  it. 

One  of  the  obje&ions  to  the  refolution  of  1624 
is,  that  there  are  two  entries  of  it.  As  if  double 
evidence  of  any  thing  ought  to  induce  us  not  to 
give  any  credit  to  it.  It  is  faid  the  two  entries 
vary.  They  do  in  expreiTun,  but  are  the  fame  in 
fubfhance,  and  both  the  perions  who  made  them 
were  equally  the  fervants  of,  and  authorized  by,  the 
Houfe  (1 ). 

The  argument   drawn  from  Mr,  Hardinge*s  re- 
port  is  a  lingular  one.     It  is  equally  valid  againft     Tao-*] 
any  other  determination  of  the  right  of  election  in 
the  reign  of  James  the  Firft.     Yet  the  Houfe  has, 
fince  the  ftatute  oi  George  the  Second,  recogniz 
fuch  determinations  made  in  the   i  r  with 

that  under  coniideration.  Thus  that  of  9th 
April,  1624,  concerning  the  right  of  election  in 
Chippenham  is,   by  a   refolution  of  28   January, 

(1)  Supra,  p.  386. 

►,  1  1 
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174!,  called  the  laft  determination  of  the  Houfe 

.   w. 

The  charters  anterior  to  that  of  Henry  the  Fourth 
mentioned  by  Glanville  do  not  contain  any  regula- 
tion touching  the  right  of  election  ;  i'o  that  though 
they  had  been  known  to  the  Committee  in  1624, 
their  judgment  would  have  been  the  fame.  Their 
hypothefis  is  (till  true — there  was  no  charter  for 
choice* 

It  will  be  difficult  for  the  counfel  on  the  other 
fide  to  impeach  the  credit  due  to  the  doctrines  of 
Selden,  Coke,  Glanville,  and  the  other  members 
of  the  Committee  of  1624,  by  calling  thofe  great 
[403]    men  factious  republicans,  and  they  will  not   find 
it  eafy   to  gain  equal  credit   to   thofe   of  fuch  a 
writer  as  Dr.  Brady.     As  to  what  is  faid  by  Lord 
Holt,  in  the  cafe  of  Afhby  and  White,  the  anfwer 
to  it  is,  that  it  was  clearly  faid  extrajudicially,  and, 
therefore,  can  only  be  confidered  as  a  hafty  opinion 
not  formed  upon  any  mature  confideration  of  the 
fubject. — Whitelock  adopts  the  general  rule  of  the 
Committee  of  1624.   "The  King,"  fays  he,  "may, 
"  by  his  charter,  make  any  town  a  borough,  and 
"  grant  them  the  priviledge  offending  burgefTes  to 
Parliament,  and  the  election  of  them  to  be  by  a 
fpecial  number  of  the  inhabitants,  as  principal 
"  burgefTes,  aldermen,  and  the  like  \  but  where  the 


(l)  Videfupreiy  CafeofNe\V     p.  339. 
Radnor,  p,  330,  and  note  (B.) 
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"  election  is  by  prefcription,  it  is  generally  popu- 
"  lar  (l),M 

If  the  right  of  election  was  determined  in  1624, 
no  fubfequent  ufage  can  affect  or  alter  it.  In  the 
cafe  of  Prefton,  in  1768,  the  right  of  election  having 
been  determined,  in  1661,  in  the  following  man- 
ner, 

18  Dec.  1661,  Refolved,  u  That  all  the  inhabi-     [404] 
ic  tants  of  the  faid  borough  of  Prefton  had  voices 
u  in  the  election  (2)." 

The  counfel  for  the  fitting  members  propofed  to 
bring  evidence  to  fhow  (by  fubfequent  ufage)  that 
the  words  cf  all  the  inhabitants"  in  the  refolutionof 
1 66 1,  mean  only  "Such  in-burgefles  of  the  laft 
•*  guild,  or  thofe  admitted  fince  by  copy  of  court" 
"  roll,  as  are  inhabitants  of  the  place ;"  but  the 
Houfe  refolved,  29  Nov.  1768,  that  fuch  evidence 
fhould  not  be  admitted  (3). 

But,  as  to  the  ufage  in  Pontefracl,  it  appears 
from  Glanville,  that,  in  1624,  none  of  the  parties 
ever  imagined  that  burgage  tenure  had  any  thing 
to  do  with  the  riMit  of  election.  Freeholders  in  a 
borough  (to  whom  one  of  the  parties  confined  the 
right)  are  not  neceffarily  burgage  tenants.  In  Tavi- 
fbock,  and  many  other  boroughs,  where  there  are 
no  burgage  tenures,  the  right  of  voting  is  in  the 
freeholders  of  the  borough. 

(1)  Vol.  i.  p.  500.  Vidt  (3)  Joarn.  voT.  xxx'i.  p.  79, 
Introd.note  (C.)  p.  69.  col.  2. 

(2)  Jourru  vol.  viii.  p.  336, 
col.  2. 

The 
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The  returns,  which  have  been  produced,  do  n 
prove  the  ufage  fincc    1624  to  have  been  as  con- 
tended for.     "  Burgenjks"  in  ancient  inftrument 
does  not  mean  only  burgage  tenants.     Sir  H.  Spel- 

iran,  in  his  Gloflary,  Title  "  BurgariitS  Burgenfes" 
defines  them  to  be,  "  Burgorum  villarumque  claufa- 
".  rum  kabitatores"  Whitelock,  in  his  Commen- 
tary on  the  parliamentary  writ,  fays  "  BurgevTes 
"  are  the  inhabitants  and  freemen  of  boroughs  ( 1 );" 
and  in  another  part  of  the  fame  work  he  calls  them, 
u  Inhabitants  of  towns  or  boroughs  inclofed  or 
M  fortified (2)."  The  Houfe  of  Commons  themfelves 
have  interpreted  the  word  to  mean  inhabitants, 
both  in  charters  and  returns. 

23  May,  1660.  "  Mr.  Turner  reports  from  the 
<c  Committee  of  elections,  the  cafe  upon  thedoubie 
"  return,  for  the  borough  of  Abingdon  in  the 
"  county  of  Berks;  That,  upon  examination  of 
"  the  face,  the  queftion  appeared  to  be,  cc  Whether 
[406]  "  the  word  "  kurgenfes"  mentioned  in  the  charter, 
"  extends  to  the  inhabitants  within  the  borough ; 
"  and  that  the  Committee  were  of  opinion,  they 
"  do  extend  to  the  laid  inhabitants  ;"  and  that, 
"  fubflracting  two  of  the  electors,  who  were  aliens, 

and   four-and-fifty   who  received   relief  in    the 

town,  and  are  (landing  almsmen  there,  Sir  John 
"  Stonehoufe,  Bart,  who  is  returned  by  one  in- 
■*  denture,  had  a  greater  number  of  voices   than 

John   Lenthall,  Efql   who   is  returned    by   an- 

(1)  Vol.  i.  p.  500.  (2)  Vol.  ii.  p.  95. 

.*  other 


ii 
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u  otheT  indenture:  and  that  therefore  the  faid 
"  Sir  John  Stonehoufe  is  duly  ele&ed,  and  ought 
u  to  fit. 

"  Refolved,  That  this  Houfe  do  agree  with 
"  the  Committee,  that  the  laid  Sir  George  (1) 
"  Stonehoufe  is  duly  elected,  and  do  fit  in  this 
"  Houfe  (2)" 

In  this  cafe  of  Abingdon,  the  Houfe  mufl  have 
adopted  the  interpretation  put,  by  the  Committee, 
on  the  word  "  burgenfes"  in  the  charter,  as  that  is 
ftated  to  have  been  the  only  queftion  on  which 
the  validity  of  Sir  John  Stonehoufe's  election  [407] 
turned. 

In  the  cafe  of  Aldborough  in  Yorkfhire,  in 
1690,  the  main  queftion  was,  "  Whether  the  right 
"  of  election  was  in  a  J'ekEl  number  of  burgefies, 
"  holding  by  burgage  tenure  in  the  (aid  borough, 
u  or  in  all  the  inhabitants  there  paying  fcot  and 
"  lot." 

There  were  a  great  many  returns  produced  on 
both  fides,  where  the  electors  were  defcribed  by  the 
word  "  burgenfes"  and  though  there  was  no  parole 
evidence  given  to  fhow  the  ufage  to  be  in  favour  of 
all  the  Inhabitants,  the  Committee  and  the  Houfe 
came  to  the  following  refolution : 

17  May,  1690.     Refolved,  "  That  all  the  ink 
"  bit  ants   of  the    faid    borough    of    Aldborough 

paying   fcot   and   lot,    have   a  right  to  vote  in 

(1)  Should  be  "John."  col.  I-  and  2. 

(2)  Journ.    vol.  viii.    p.  42, 

"  electing 


u 
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electing  members  of  Parliament  for  the  faid  bo- 
rough (i)H 

It  is  to  be  obferved  that  there  are  burgage 
tenures  in  both  thofe  boroughs  (Abingdon  and 
Aid  borough)  as  well  as  in  Pontefract. 
[408]  If  the  Committee  fhouftl  decide  on  the  prefent 
occafion  as  the  Houfe  did  in  1770,  when,  by  one 
of  the  laft  acts  of  its  judicial  power,  an  additional 
and  linking  example  was  furnifhed  of  the  impro- 
priety of  entrufting  it  any  longer  with  that  power, 
the  decifion  will  not  bind  any  future  Committee, 
nor  annul  the  rights  of  the  inhabitants;  which,  as 
they  depend  on  an  act  of  Parliament,  and  are 
lccured  by  it,  cannot  be  taken  away  by  the  de- 
termination of  any  particular  caufe  like  this, 
but  will  be  ftill  as  valid  as  ever  on  a  new  elec- 
tion. It  is  eafy  therefore  to  fee  which  of  the  two 
ways  in  which  the  Committee  may  determine 
the  prefent  caufe,  is  mofl  likely  to  beget  future  liti- 
gation. 

On  Friday,  the  3d  of  March,  the  Committee,  by 
their  Chairman,  informed  the  Houfe  that  they  had 
determined, 

That  the  two  fitting  members  were  duly  elected 

(2). 

And,  on  the  Monday  following,  Charles  Mellifh, 

Efq. 

(1)     Laft       determination.         (2)  Votes,  p.  325. 

Journ.  vol.  x.p.  418,  col.  1,  2. 
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Efq.  having  been  likewife  chofen  aburgefs  for  the 
borough  of  Boroughbridge,  in  the  county  of  York, 
made  his  election  to  ferve  for  the  borough  of  Ponte- 
fraft(i.) 

(1)  Votes,  loc.  cit.  183  to  261.     In  which  latter 

[•  For  more  concerning  the  cafe  the  right  was  by  virtue  of 

right  of  election  in  Pontefracl,  28   Geo.  [II.  cap.  52.   finally 

*victe  cafe  in  178$,  1  Lud.  p.  3.  fettled  to  be  "in  the  inhabi* 

and  cafe  in    1791,   1  Fraf.  p.  tants  houfeholdersrefiants."] 


Vol.  I.  X 
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Note       T>  A  G  E  380.  (A).  The  annexed  plate  is  afacjlmile  of  the 
(A.)  fixft  of  the  two  entries. 

Note  P.  386.  (B.)  So  we  are  told  by  Glanville's  book.     The 

(B-)  whole  of  what  is  contained  in  the  father's  Journal  concern- 
ing this  election,  is  the  fhort  entry  read  to  the  Committee. 
In  the  fon's,  previous  to  the  entry  of  the  report  from  the 
Committee,  flating  the  right  of  election,  we  find  the  follow- 
ing : 

cl  1  April,  1624.  Sir  Thomas  Wentworth  prefers  a  pe- 
"  tition  from  Pom  fret. — Read. — 

cc  The  mayor,  before  any  writ  came,  undertook  a  place  for 
il  Sir  Jo.  Jackfon  :  fhut  the  door  againfr.  thofe,  that  came  for 
"  Sir  Richard  Beomont:  a  number  of  recufants  and  papifts 
cc  brought  in  :  40  of  them  made  burgefles,  to  carry  the  elec- 
<c  tion. — The  election  being  naught,  the  return  cannot  be 
"  good. — To  have  all  reported  to  the  Houfe  together. 

"  Sir  George  Moore. — This  town  admitted,  the  laft  Par- 
tc  liament,  to  fend  burgefles. — Since  one  fide  heard  by  coun- 
<{  fel>  to  have  the  other  he&d, 

«  Mr. 
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<(  Mr.  Glandvill,  upon  queftion,  to  make  the  report.—       Note 

*  Confidered  one   point,  the  validity  of  the  return:   Heard    y.^1^, 
"  no  counfel  on  cither  fide:  Had  the  writ,  and  two  inden- 

<;  tures.     Sir  H.  Holcroft  double-returned,  he  waved  Pom - 

*  frett.  A  new  writ  went  down  to  Pomfret.  The  fherifF 
tc  makes  this  return:  two  days  after  the  date  of  the  writ, 
"  mayor  and  aldermen  told  him,  they  had  chofen  Sir  Jo. 
w  Jackfon  :  and  after,  the  1 1  of  March,  divers  other  alder- 
"  men  and  burgeffes  told  him,  they  had  chofen  Sir  Richard 
"  Bcomont.  He  returned  two  indentures:  I.  Mayor,  al- 
"  dermen,  and  burgefies  ; — The  common-feal  of  the  town: 

*  2.  Four  or  five  aldermen,  and  the  reft  burgeiTes,  returned 
*'  Sir  Richard  Beomont. — 20  and  odd  hands. — 

"  Committee  conceived,  thefe  feveral  indentures  to  bere- 
<c  turned  by  the  fherifF.  They  thought  the  form  of  it  irrc- 
"  gular.  Their  opinion,  that  the  return,  as  it  is,  hath  fub- 
"  ilance  fufficient  to  warrant  Sir  John  Jackfon  to  come  into 
H  the  Houfe.  Afore  they  rofe,  a  petition  exhibited  againft 
"  the  election. — Writ  good  enough,  although  the*  day; 
u  becaufe  it  begins  not  till  the  King  come.  Two  returns, 
"  He  made  a  warrant  to  mayor,  aldermen,  and  burgefles, 
<c  Sir  Jo.  Jack fon'.s  indenture  is  true  then,  according  to 
u  the  warrant ;  other  not. — Bear  date  one  day. — Looked  on 
"  the  hands  to  the  indenture: — 40  to  one,  but  20  to  the 
<c  other.  Sir  Jo.  Jackfon  the  greater  number.  This  the 
<c  ground  of  the  opinion  of  the  Committee. 

u  Ordered,  That  this  bufinefs  of  Pomfret,  concerning  the 
<c  election,  fhall  be  heard  at  the  Committee  of  privileges,     [412J 
c<  in  his  due  time,  and  turn. 

"  And  left,  by  the  Houfe,  to  the  choice  of  Sir  John  Jack- 
u  fon,  whether  to  come  into  the  Houfe,  or  to  forbear." 
Journ.  vol.  i.  p.  751. 

«  28  May,  Mr.  Glanville  reports,  &c. 

x  I  P.  386. 
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>ta  P.  386.    (C.)  26  March,    1621.     "Sir   Edward    Sands 

(£')  ,  "  moveth  for  Pomfrctt  -,  which  in  Ed.  I.  time,  and  after,  fent 
u  burgeiYes  :  after,  decayed  by  wars. — That  the  King  grant- 
"  ed  them  a  charter,  4  Jac.  with  reftitution  of  all  their  li- 
berties and  privileges,  notwithstanding  they  be  loft,  for- 
"  feited,  &c.     That  they  have  ever  fi-thence — 

"  Committed  alfo  to  the  fame  Committee  for  privileges." 
Journ.  vol.  i.  p.  572.  col.  2. 

27  March.  "  Sir  George  Moore  reporteth,  from  the 
"  Committee  for  privileges ;  That,  for  Pomfiett,  that  26 
*<  Edw.  I.  it  fent  burgelTes  ;  which  continued  a  good  while 
ct  after.  That,  by  reafon  of  the  baron's  wars,  it  grew 
u  poor.  That  io°  &  1 1°  H.  VI.  a  return  made,  they  could 
M  not  fend  burgelTes,  by  reafon  of  their  poverty.  That  40 
"  Jac.  the  King  granted  them  all  their  former  liberties 
4t  and  cuftoms,  notwithstanding  they  had  been  forfeited,  or 
"  loft.  That  the  Committee  thinketh  it  to  ftand  both  with 
"  law  and  juftice>  that  a  writ  fhould  go  for  choice  of  bur- 
w  geiTes.— 

"  Upon  queftion,  Pomfrett  to  fend  burgelTes. 
"  Writ  ordered."     Journ.  vol.  i.  p.  576.  col.  1. 
[413]  By  the  above,  it  would  feem  that  this  borough  had  been 

reprefented  in  parliament  after  the  reign  of  Edward  the  Firft. 
But  Glanville,  who  is  probably  more  accurate  though  his 
account  is  of  lefs  technical  authority,  fays,  that  it  difcon- 
tinued  being  a  parliamentary  borough  from  the  time  of  king 
Edward  the  Firft,  and  he  adds,  u  That  by  reafon  of  the  lo?ig 
"  difcontinuance  of  the  borough,  there  did  not  appear  any 
c<  known  ufage  or  prefcription  by  whom  the  election  fhould 
"  be  made."     Glanv.  p.  141. 

Note  ^'  391'  (^)"  From  1715  till  1768,  there  was  no  contro* 

(D.)        verted  election  for  PontefracT:,     10  Nov.  1768,  two  petitions 

were  prefented  to  the  Houfe,  complaining  that  at  the  laft 

election,  whenWilliam  Monckton  Lord  Galway,  and  Henry 

Strachey, 
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Strachey,  Efq.  and  Sir  Rowland  Winn,  were  candidates,  Note 
the  returning  officer  had  been  compelled  by  force  to  return  ,  '  j^ 
Sir  Rowland  Winn,  with  lord  Galway;  and  that  a  great 
majority  of  the  legal  voters  would  have  prefented  themfelves 
and  voted  for  Mr.  Strachey,  if  they  had  not  been  incimidated 
by  the  violence  of  feveral  hundred  rioters,  armed  with 
bludgeons,  and  other  offenfive  weapons.  Several  of  the 
rioters,  (as  one  of  the  petitions  fet  forth)  had  been  convicted 
on  an  information  tried  at  the  aiTizes.  When  the  matter  of 
thefe  petitions  came  to  be  tried  (24th  November)  at  the 
bar  of  the  Houfe.  The  Houfe  refolved,  u  That  the  counfel 
<c  be  confined  to  proceed  only  upon  the  allegations  of  the 
c<  (aid  petitions,  which  complain  of  the  freedom  ofthefaid  [414J 
"  election  being  difturbed  by  riots."  And  after  hearing 
counfel  and  examining  witnefles  the  election  was  declared  to 
be  void.  On  this  a  new  election  took  place,  and  Sir  Row- 
land Winn,  and  his  brother  Edward  Winn,  Efq.  being  can- 
didates, together  with  lord  Galway,  and  Henry  Sciachey, 
Efq.  the  two  laft  were  returned,  and  the  other  two,  togethei 
with  certain  inhabitants  houfeholders,  in  their  intereft,  peti- 
tioned the  Houfe,  Dec.  14,  1768,  on  the  ground  of  the  re- 
folution  of  1624.  The  hearing  of  thefe  petitions  was,  by 
repeated  adjournments,  put  off  to  the  6th  of  February  1770. 
On  that  day  a  doubt  ariiing,  how  far  the  entries  in  the  two 
Journals  of  the  28th  of  May  1624  were  to  be  confidered  and 
read  to  the  counfel  as  the  laft  determination  of  the  Houfe 
within  the  meaning  of  the  a£t  of  George  II.  counfel  on  both 
findes  were  heard  to  that  point,  after  which,  *c  A  motion 
"  was  made,  and  the  queftion  being  put,  that  the  two  entries 
"  of  the  28th  day  of  May  1624  of  refolutions  concerning; 
"  the  right  of  election  for  the  borough  of  Pontefract,  appear- 
"  ing  in  two  feveral  Journals,  be  admitted  to  be  read  to  the 
"  counfel  at  the  bar,  as  the  laft  determination  of  the  Houfe, 
<l  touching  the  legality  of  votes  for  members  to  ferve  in 
a  Parliament   for  that  borough;  the  Houfe  divided,  and  it 

x  3  «  parted 
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<c  pafTed  in  the  negative,  161  to  32."  On  this  the  coi: 
for  the  petitioners  defiled  that  leave  might  be  given  to 
withdraw  their  petitions,  but  this  was  objected  to  by  the 
("4151  counfel  on  the  other  fide,  who  defired  to  offer  evidence  to 
eftablifh  the  right  of  election.  The  Houfe  refulved  ;  That 
the  petitions  fhould  not  be  withdrawn.  The  counfel  for 
the  petitioners  declined  giving  the  Houfe  further  trouble. 
The  counfel  on  the  other  fide  examined  a  witnefs  Co 
prove  the  right  to  be  in  the  freeholders  of  burgage  tenure  3 
and  produced  feveral  returns  to  (hew  that  the  elections  were 
made  by  the  mayor  and  burgeffes.  They  then  read  the 
entries  in  the  Journals  of  17th  Jan.  -I*- 2-  »  an^  of  24th  of 
March  1744-j  on  which  the  Houfe  came  to  the  refolution 
determining  the  right  as  flated  fupra  p.  382.  Journ.  vol. 
xxxii.  p.  665.  col.  2. 

P.  399.  (E).     There  feems  to  be  great  weight  in  this 
obfervation.     All  that  Glanville  fays  of  the  proportions  in 
queftion  is,  <c  Out  of  this  cafe  thefe  points  were  agreed  upon 
"  by  the  Committee."     Yet  in  his  account  of  another  cafe 
,  .  he  feems  to  confider  that  when  the  Committee  agreed  to, 

and  reported,  particular  proportions  and  a  general  conclufion 
from  them,  the  Houfe,  in  making  a  determination  agreeable 
to  the  conclufion,  adopted  the  particular  propofitions.  Cafe 
of  Winchelfea,  p.  17.  he  fays,  In  this  cafe,  divers  points 
"  were  moved,  and  debated  in  the  Committee,  and  reported 
**  to  the  Houfe  with  their  opinions  and  reafons;  all  which, 
"  under  the  general  order  and  judgment  of  the  Houfe  thereuj  ony 
**  were  rcfolved  and  adjudged  accordingly." 
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ABINGDON, 


In  the  County  of  Berks. 


*4 


The  Committee  was  chofen  on  Fiiday,  the  3d  of  March, 
and  confided  of  the  following  Gentlemen  : 


_^ 


Paule  Fielde,  Efq.  Chairman  - 
James  Scawcn,  Efq.  -  -  - 
John  Morgan,  Efq.  -  -  - 
Hugh  Owen,  Efq.  -  -  - 
Edward  Morant,  Efq.  -  -  - 
Charles  rialdwyn,  Ei'q.  -  - 
Gerrard  William  Vanneck,  Efq. 
Nathaniel  Polhill,  Efq.  -  - 
Thomas  Halfey,  Efq.  -  -  - 
Ambrofe  Goddard,  Efq.  -  - 
James  Whitfhed,  Efq.  -  -  - 
Sir  William  Guife,  Bart.  -  - 
Richard  Aldworth  Neville,  Efq. 

Nominees 


Of  the  Petitioner  : 
Hon.  Thomas  Francis  Wenman  - 

Of  the  Sitting  Member  ; 
John  Orde,  Efq.     -     -     -     -     -^ 


£ 


Is*' 
B 


C  Hertford. 
Surrey. 

Monmouthfhire. 
Pembroke. 
Lymington. 
Shrupibire. 
Dunwich. 
Southwark. 
Hertford/hire. 
WjlUhire. 
Cirencffter. 
Gloucelleifhire. 
Grampound. 


Weftbury. 
Midhurft. 


Petitioner: 
Nathaniel  Bayly,  Efq. 

Sitting  Member: 
John  Mayor,  Efq. 

Counsel, 

For  the  Petitioner: 
Mr.  Mansfield,  Mr.  Lee. 

For  the  Sitting  Member  : 
Mr.  Bearcroft,  Mr.  Hardingew 
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ON  Saturday,  the  4th  of  March,  the  Com- 
mittee being  met,  the  petition  of  Nathaniel 
Bayly,  Efq.  was  read,  fet ting  forth;  That  at  the 
laft  election  for  the  borough  of  Abingdon,  in  the 
county  of  Berks,  the  petitioner,  and  John  Mayor, 
Efq.  were  candidates,  Mr.  Mayor  being  then  high 
fheriffof  the  county  of  Berks;  That  at  the  place  of 
election,  and  before  the  taking  of  the  poll,  the 
mayor  of  the  borough,  and  the  other  electors,  were 
publicly  told,  that  Mr.  Mayor,  being  high  fheriffof 
the  county,  was  incapable  of  being  chofen  for  the 
borough,  and  that  all  votes  given  to  him  would 
be  thrown  away ;  That,  however,  the  mayor  him- 
felf  voted,  and  .  lfo  received  the  votes  of  divers  other  [420] 
perfons,  for  the  high  fheriff;  and    that  the   high 

flieriff 
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fheriff  had  returned  himfelf  as  duly  elected,  in 
manifeft  prejudice  of  the  petitioner,  who,  being 
the  only  candidate  capable  of  being  elected,  was 
duly  chofen,  and  ought  to  have  been  returned: 
Praying,  therefore,  fuch  relief  as  the  Houfe  ihould 
think  juft  and  reafonablc  (i). 

It  was  admitted  that  the  tacts  were  as  ftated  in 
the  petition,  and  that  the  majority  of  votes  were 
in  favour  of  the  fitting  member.  The  qucftion  of 
v  the  high  fheriff's  eligibility  had  been  argued  by 
counfel,  at  the  place  of  election,  before  the  poll 
began  ;  and,  after  their  arguments,  the  returning 
officer  told  the  electors,  that  in  his  opinion,  Mr. 
Mayor,  although  high  fheriff,  was  capable  of  being 
choien. 

There  were  two  queflions  in  this  cafe. 

1.  Whether  the  high  fherifTof  a  county  may  be 
chofen  to  ferve  in  parliament  for  a  borough  within 
his  county. 

2.  Whether,  if  he  is  not  eligible,  on  fuch  notice 
1421]     as  was  given  in  the  prefent  cafe,  the  votes  for  him 

are  thrown  away,  and  the  other  candidate,  who  had 
a  fmaller  number  of  legal  votes,  duly  elected :  or, 
whether  it  is  a  void  election. 

Counsel /or  the  Petitioner. 

By  an  exprefs  claufe  in  the  writ  of  election  (A), 
the  choice  of  fheriff  is  prohibited.  This  claufe  has 
made  part  of  the  writ  for  above  three  centuries,  and 

(1)  Votes,  6  Dec.  1774,  p.  25* 

if 
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if  it  were  to  be  omitted,  fuch  omiflipn  would  vi- 
tiate the  whole;  for  original  writs  are  of  lb  high  a 
nature,  that  they  can  be  altered  by  nothing  but  an 
aft  of  Parliament. 

It  is  unneceflary  to  enquire  how  the  prohibitory 
claufe,  or  the  "  nolv.mus"  (as  it  is  called)  was  firfl 
introduced  into  the  writ.  Many  think  it  is  de- 
rived from  the  aft  of  the  46th  of  Edward  the 
Third,  which  Sir  Edward  Coke  holds  to  be  only  an 
ordinance  of  the  Lords,  and  no  ftatute;  while 
others  do  not  adopt  the  diftinftion  between  ordi- 
nances and  ftatutes,  but  confuler  both  as  having 
the  force  of  acts  of  Parliament.  It  was  thereby 
ordained,  that  no  lheriffs,  or  men  of  the  law,  mould 
be  chofen.  Accordingly,  we  find  that,  for  fome  Iaii] 
time  afterwards,  the  prohibition  in  the  writ  extend- 
ed to  lawyers  as  well  as  fherifis.  Coke  denies  that 
there  was  any  claufe  to  that  effect  in  the  writs  for 
the  Parliament  which  was  holden  in  the  6th  year  of 
I  Jenry  the  Fourth,  and  which  was  called  parlicmen- 
tum  indoclum,  becaufe  no  lawyers  iat  in  it.  He  cites 
Walfmgham,  who  fays  there  was  fuch  a  claufe 
in  thofe  writs,  to  contradict  him,  and  ailerts,  that 
the  exclufion  of  lawyers  was  wrought  merely  by  the 
king's  letters,  by  pretext  of  the  ordinance  of  the 
46th  Edward  the  third.  But  Prynnc  gives  us  the 
very  words  of  the  writs  of  the  6th  of  Henry  the 
Fourth,  "  Nohtmus  autem  quod  tu9  feu  aliquis  alius 
"  vice  comes  regni  uqflri,  ant  apprentius,  aut  aliquis  alius 
**  homo  ad  lc<?emy  aiiqualiter  fit  eleclus-"  and  adds, 
fg  This  appears   by  the  exemplification  thereof  in 

<;  the 
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*  the  Clauf.  Roll,  of  5  Hen.  IV.  pars  2.  m.  4.  </*j 

in  the  Tower  (which  I  have  viewed  with  mine 
own  eyes)  by  fundry  tranferipts  thereof  in  manu- 
fcript;  and  by  the  teftimony  of  Thomas  Wal- 
[423]  cc  iingham,  who  lived  in,  and  wrote  the  hi  (lory  of, 
<c  that  time  (1)."  From  that  period,  that  part  of 
the  claufe  which  excluded  lawyers,  has  been  dropt, 
but  the  other,  again  ft  the  election  of  fheriffs,  has 
been  continued  ever  fince. 

But  meriffs,  previous  to,  and  independent  of, 
the  ordinance  or  ftatute  of  the  46th  of  Edward  the 
Third,  were  ineligible  at  common  lav/,  and,  if  fo, 
it  is  of  little  confequence  to  the  prefent  queftion, 
whether  that  was,  or  was  not  an  act  of  Parliament. 
It  appears  that  in  the  13th  year  of  Edward  the 
Third,  the  Commons  prayed,  "  That  writs  be  lent, 
"  that  the  worthieft  knights  be  chofen,  and  that 
"  lawyers  and  J/ieriffs  be  left  cut  (2)  (B);"  and 
Prynne  has  preferved  a  return  for  Warwick  of  the 
28th  of  Edward  the  Firft,  which  proves,  that  the 
prayer  of  the  Commons  in  the  13th  of  Edward  the 
Third,  with  regard  to  fheriffs,  was  founded  on  their 
[424.1  ineligibility  at  common  law.  Indeed,  the  king  had 
no  power  to  create  a  new  incapacity  by  inferting 
in  the  writ  a  prohibition  not  authorized  either  by  a 
ftatute,  or  the  common  law.  We  muft  therefore 
underftand  the  petition  of  the  Commons  to 
Edward  the  Third,  as  if  they  had  faid  that  fheriffs 

(1)  Prynne.   Plea    for  the     p.  357>  from    13    Edw.   IIL 
Lords,  p.  380.  Rot.  Pari.  n.  8. 

(2)  Whitel.  Comm.  vol.ii.     * 
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by  law  were  ineligible,  but  had  of  late  been  return- 
ed to  Parliament,  and  that  it  was  therefore  proper 
to  correct  this  abufe,  and  affert  their  ineligibility 
in  the  writ  of  election.  The  cafe  of  the  return  for 
Warwick,  in  the  28th  of  Edward  the  Firft,  was 
this.  That  prince  had  iilued  writs  to  the  fheriffs 
of  the  different  counties  in  England,  "  requiring 
u  them  to  caufe  to  come  to  the  Parliament  to  be 
"  held  at  Lincoln,  thole  knights,  citizens,  and  bur- 
"  gefTes,  who  had  fat  in  the  former  Parliament,  and 
"  if  any  of  them  mould  be  dead,  or  fo  ill  as  not  to 
"  be  able  to  attend,  then  to  elect  others  in  their 
"  place  (1)"  The  return  for  Warwicktliire  is  as 
follows. 

"  Milites  c/ecli.  S.  S.  Johannes  Perceval  dt  Samoy,  L425l 
"  &c.  manuc.  per  &c. — &  idem  Johannes  f  nit  ad  par - 
u  liamentum  prox.  preteritum.  S.  S.  Johannes  de 
"  Clyntone  de  Makftoke  eleclus  eft  nunc  loco  PhilippL 
"  de  Paytou,  eo  quod  idem  Philip  pus  est  nunc 
"  vicecomes  Warr.  et  Leic.  6?  prediclus 
"  Johannes  manuc.  per"  Sec,  (2). 

The  force  of  the  prohibition  in  the  writ  ha?  been 
much  ihaken  in  cafes  of  flieriffs  of  one  county 
who  are  returned  as  members  for  another.  Sir 
Edward  Coke,  being  fheriffof  Buckinghamfhire, 
was,  in  the  fecond  year  of  Charles  the  Fnft,  return- 
ed for  Norfolk,  and  fat  till  the  diffolution  of  that 
Parliament.  But  his  right  to  lit  was  called  in 
queftion,  and  both  in  the  Journals,  and  in  the  de- 

(1)  Prynne's   Brief  Regift.     p.  150. 
P-  53?  54>  &  ^rev-  ParJ«  red»         (2)  Prynne,  loc.  r/>.  p.  ^. 

bates, 
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bate?,  and  in  the  writings  of  his  contemporaries, 
(as  of  Whitelock,  who  fat  in  the  fame  Parliament,) 
(i),  he  is  talked  of  as  only  a  member  de  faclo  (2) 
[426J  There  is  no  pofitive  determination  of  the  Houfe 
that  a  (herifFcan  be  legally  chofen  for  any  county. 

Till  the  ftatute  of  the  23d  of  Henry  the  Sixth, 
(3)  which  enacts  that  precepts  (hall  be  fent  to  the 
different  boroughs  and  cities  entitled  to  fend  mem- 
bers to  Parliament,  the  fherifT  prefided  at  the 
election  of  all  the  members  within  his  county  (C); 
and  as  it  is  not  difputcd  that  the  prohibition  is  good 
againfl  flierifts  returned  as  knights  for  their  own 
counties,  and  this  for  (Irong  reafons  of  convenience 
and  policy,  it  muft,  for  the  fame  reafons,  have  had 
equal  force,  before  that  ftatute  was  made,  againfl 
iheriiFs  returned  for  boroughs  within  their  own 
counties.  The  opportunities  of  partiality  and  un- 
due influence  were,  till  then,  the  fame  in  both 
cafes. — If  it  was  a  legal  and  valid  prohibition  at 
that  time,  nothing  but  an  act  of  Parliament  can 
have  annulled  it  ilnce,  and  no  fuch  act  exifts. 

There  are  fiill  many  reafons  of  expediency,  \n 
favour  of  the  prohibition,  even  fince  the  practice 
[427]  has  been  eftablifhed  of  directing  precepts,  for 
election,  to  the  mayors,  or  chief  officers,  of  bo- 
roughs. 

The  Qieriffhas  the  difcretionary  powfer  of  either 

(1)  White!.    Comm.  vol.  ii.     col.  2. 

P-  357-  (3)  Cap.  14. 

(2)  Tourn.    vol.  i,   p.    869, 

keeping 
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keeping  the  precept  in  his  hands  three  days,  or  of 
i  filling  it  on  the  day  he  receives  the  writ  (1);  and 
it  is  well  known  that  the  fate  of  an  election  may 
often  be  decided,  in  different  cafes,  by  retarding  or 
accelerating  the  arrival  of  the  precept  in  the  bo- 
rough. 

When  there  are  two  contending  returning  offi- 
cers, a  iheriff,  who  is  a  candidate,  may  deliver  the 
precept  to  the  one  who  is  in  his  own  intereft,  and 
thus  make  fure  of  being  returned,  and  obtain  a 
feat  in  Parliament  without  having  been  duly 
chofen,  and,  perhaps,  fit  for  a  year  or  two  before  the 
merits  of  the  election  can  be  tried. 

In  cafe  of  a  double  return  by  two  ieparatc  in- 
dentures, the  fheriffmay  place  that  which  is  in  his 
own  favour  nearefl  to  the  writ,  by  which  means  he 
will  fecure  to  himfelf  the  advantages  meant  to  be 
given  by  the  (landing  order  of  172^-  (2). 

The  wages,  to  which  members  of  Parliament  are  [42&! 
entitled  by  law,  are  to  be  levied  by  the  (herirTs, 
and  if  a  man  were  at  the  fame  time  fherifF  and 
member  for  a  borough  within  his  county,  he  might 
be  tempted  in  that  part  of  his  office,  to  act  with 
partiality,  and  to  fecure  the  payment  of  hir  own 
wages,  in  prejudice  of  the  other  members  for  the 
county. 

Many  learned  confcitntional  writers  have  declared 
their  opinion  that  fheriffs  are  not  eligible,  within 
their  own  counties. 

(1)7  &  8  Will,  III.  cap.  25.  (2)  Videfupra,  Cafe  of  Mil- 

§  1.  borne  Port,  p.  ico. 

Sir 
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Sir  Simon  d'Ewes,  obferving  on  the  cafe  of  Sit 
Andrew  Noel,  (who  was  chofen  knight  of  the 
fhire  for  the  county  of  Rutland  when  he  was 
fheriff  of  the  county,  and,  after  a  debate  on  the 
fubject,  was,  on  that  account,  removed,  4  Nov. 
1 60 1,)  fays,  "  that  the  election  of  one  who  is  firfl 
"  fheriff  of  fome  county,  and  then  elected  a  knight 
"  of  the  fame,  or  a  citizen,  burgefs*  or  baron  of 
"  any  city,  borough,  or  cinque  port  of  the  fame, 
"  is  void.'*  He  obferves,  indeed,  M  that  on  the 
"  2 1  ft  of  February,  158I,  Mr.  St.  Poole  being 
[429]  "  both  knight  for  the  county  of  Lincoln,  and  fheriff 
"  of  the  fame,  was  allowed  his  place  in  the  Houfe, 

and  had  only  licence  given  him  to  depart  into 

his  county  for  the  bulinefs  of  his  fheriffwick;" 
but  he  reconciles  this  cafe  to  Sir  Andrew  Noel's, 
by  fuppofing  very  reafonably,  that  St.  Poole  was 
not  made  fheriff  tili  after  his  return  to  Parlia* 
ment,  on  which  fuppofition  there  was  nothing 
in  his  election  contrary  to  the  directions  of  the 
writ  (1). 

Mr.  Hakewell  of  Lincoln's  Inn,  who  was  a  great 
parliamentary  lawyer,  and  long  a  member  of  the 
Houfe,  lays  it  down,  in  his  Modus  tenendi  Parlia- 
ment, "  That  no  fherifTe  mail  be  chofen  for  a 
"  knight  of  the  Parliament,  nor   for   a  burgeffe 

" (2)-" 

Lord  Chief  Juftice  Hale  recognizes  the  fame 
doctrine   (3);   and    Mr.  juftice  biackftone  fays, 

(1)  D'Ewes's  Journ.  p.624,         (2)  P.  49, 
625.  (3)  Bale  of  Pari.  p.  114. 

"  IherifB 
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*c  flieriffs  of  counties,  and  mayors  and  bailiffs  of 
u  boroughs  are  not  eligible  in  their  relpective 
«  jurifdicYions  (1)." 

There  are  many  cafes  in  the  Journals  *  where  this 
doctrine  is  recognized,  but  in  that  of  Stamford,  in 
the  year  1677,  the  very  point  now  under  the  consi- 
deration of  the  Committee  was  determined.  The 
cafe  was  briefly  this: 

Mr.  Matcher,  high  fheriff  of  Lincolnfhirc,  at 
'the  election  of  a  member  for  the  borough  of  Stam- 
ford in  that  county,  had  the  majority  of  voices; 
but  the  returning  officer  of  the  borough  returned 
IJenry  Nowell,  Efq.  the  other  candidate,  as  duly 
elected,  and  this  return  was,  by  the  fheriff  him f elf* 
annexed  to  the  writ,  and  forwarded  to  the  clerk  of 
the  crown.  Hatcher  offered  to  prefent  a  petition-, 
Which  produced  a  long  debate  on  the  fubjecl  of  his 
eligibility  for  a  borough  in  his  own  bailiwick  (2), 
and  was-,  upon  the  queftion,  rejected  (3). 

If  the  fitting  member  was  not  eligible,  the  Com- 
mittee muft  decide  that  the  petitioner  is  duly 
elected.  Where  a  disqualification  depends  upon 
afacl,  which  is  not  of  public  notoriety  \  as,  for  in- 
itance,  the  candidate's  being  under  age,  allowance 
is  made  for  the  ignorance  of  the  electors  who  vote 
for  the  perfon  fo  difqualified,  and  their  fuffr,  ges 
are  not  confidered  as  thrown  away,  unleis  they  have 

(1)  Blackft.  Comm.  vol.  i.  (3)  Journ.  vol.  ix.  p.  407, 
p.  175.  col.  I. 

(2)  Grey's  Deb.  vol-  iv.   p. 
315. 

Vol.  I,  Y  formal 
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formal  notice  of  his  difability  at  the  time  of  the 
election.     But  the  notoriety  of  the  law  is  always 
prefumed.     Therefore,  even  if  nothing   had  been 
faid  of  the  legal  inability  of  Sheriffs   to  be  chofen 
members  of  Parliament,  at  the  time  of  the  elec- 
tion, the  votes  given  for  the  fitting  member  would 
neverthelefs  have  been  thrown  away ;  for  as  to  the 
fail  of  his  being  QierirT,  that  was,  of  courie,  known 
to  all  concerned  in    the  election.     However,  the 
voters  were,  in  truth,  publicly    informed   both  of 
the  fact  and  the  law  ;  fo  that  there  cannot  be  the 
fmalleft  pretence  of  furprize. 

Counsel ./br  the  Sitting  Member] 

The  authority  of  mere  civil  writs  is  unqueflion- 
able.  They  are  undoubtedly  the  bed  evidence  of 
432]  the  law.  But  the  fame  cannot  be  faid  of  political 
writs.  They  rather  teftify,  and  particularly  the 
writs  of  election,  the  tyranny  of  our  Kings,  and  the 
arbitrary  power  they  afiumed^  in  former  periods  of 
the  conftitution. 

If  it  were  neceffary  to  comply  exactly  with  the 
letter  of  the  writ,  it  might  be  made  an  objection  to 
the  election  for  a  county,  that  the  fherifY  has  not 
returned  "  two  knights  girt  with  fwords  (D)-" 
and  it  was  well  obferved  by  the  returning  officer,  at 
this  very  election,  that,  by  the  words  of  the  writ, 
he  was  commanded  to  return  two  burgefles,  and  yet 
no  one  would  infift  on  a  compliance  with  that  in- 
junction, fince  Abingdon  has  only  a  right  of  fend- 
ing one  (E). 

The 
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The  act  of  the  46th  of  Edward  the  Third  is 
clearly  not  a  ftatute;  for  in  the  roll  it  is  diftin- 
guifhedfirom  the  ftatutes  of  that  year.  The  words 
are,  "  The  petitions  which  the  Commons  had  pre- 
'"  iented  in  Parliament,  and  the  anfwers  to  them 
"  were  read,  and  likewife  an  ordinance,  &c.  (1)." 
Now  it  is  well  known  that,  in  thofe  days,  the  [433] 
ftatutes  wrere  in  the  iorm  of  petitions  and  anfzversy 
and  they  are  evidently  mentioned  here  as  fome thing 
different  from  this  ordinance. 

If  this  ordinance  were  to  be  confidered  as  art  aft 
of  Parliament,  yet  the  evil  which  it  complains  of 
(and,  therefore,  that  which  it  was  intended  to  re- 
medy) is  only  that  Sheriffs  had  been  returned  for 
knights  of  the  /hire  (2).  Burgejjcs  of  Parliament, 
therefore^  were  not  then  in  contemplation,  and  the 
provifion  cannot  be  conftrued  to  extend  to  them: 
elpecially  when  it  is  confidered  that  laws  creating 
difabilities,  and  in  derogation  of  general  rights,  are 
to  be  taken  ftriftly. 

As  to  the  writs  of  the  28th  of  Edward  the  Firft, 
and  the  return  for  Warwick fhire,  the  whole  of  that 
tranfaftion  feems  to  have  been  fo  contrary  to  law, 
the  King  dictating  who  the  people  Were  to  choofe 
for  their  reprefentatives,  that  no  foiid  argument  can 
be  built  upon  it.  Befides,  in  that  cafe,  though 
Payne  the  fheriff  was  thought  to  be  ineligible  for 
his  county,  it  does  not  follow  that  they  would  not  [434I 
have  chofen  him  for  a  borough  within  his  county. 

The  petition  in  the   13th  of  Edward  the  Third, 

(1)  Append,  to  Ruffheid's  td.  of  the  Stat.  p.  43. 
(*)  Ruffh.  App./W.  tit. 

Y  2  only 
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only  fhows  that  lawyers  and  fhcrifTs  were  by  the  pe- 
titioners confidercd  as  improper  perfons  to  be  re- 
turned to  Parliament. — It  does  not  appear  to  have 
been  complied  with. 

The  "  no/umus"  in  the  writ  extends  to  all  (herifTs. 
Yet  it  will  not,  at  this  day,  be  contended  that  the 
fheriff  of  one  county  is  not  eligible  for  a  borough 
in  another.  In  the  beginning  of  the  laft  Parlia- 
ment, Mr.  Child,  being  Sheriff  of  Warwick  (hire, 
was  chofen  and  returned  for  Wells,  in  the  county 
ofSomerfet.  He  was  petitioned  againfl,  and  the 
merits  of  his  election  tried  before  the  Committee  of 
privileges  and  elections,  and  they  and  the  Houfe, 
determined,  9  March,  1768,  That  he  was  duly 
elected  (1).  (F). 

In  like  manner,  if  the  prohibition  of  the  writ 
were  adhered  to,  a  fheriff  of  one  county  could  not 
be  chofen  knight  of  the  (hire  for  another.  The 
[435]  counfel  for  the  petitioner  admit  that  its  authority 
in  that  refpect  has  been  much  fhaken.  Sir  Simon 
d'Ewes  fays,  "  Although  a  man  may  be  firil  made 
"  a  fheriff  of  fome  county,  and  be  afterwards 
elected  a  knight,  citizen,  burgefs,  or  baron  of, 
and  in,  fome  other  fhire  or  county,  it  mould 
feem  his  election  ftandeth  good  (2)." 
The  queftion  of  Sir  Edward  Coke's  eligibility 
was  moved  on  the  10th  of  February,  162-^,  in  con- 
fequence  of  a  mefTage  from  the  King  (G),  and  it 
was  ordered  to  be  firjl  heard  by  the  Committee  of 


it 


(1)  Journ.  vol.  xxxii.  p.  299,0  X  2. 

(2)  D'Ewes*  Journ.  p.  625. 
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privileges  (i);  yet  it  appears  that  he  had  privi- 
lege of  Parliament  allowed  him  on  the  9th  of  June 
following  (2),  which  (hows  that,  notwithftanding 
the  King's  impatience  to  have  him  removed  from 
the  Houle,  it  was  not  in  his"  power  to  ob'tain  a  de- 
cifion  againft  his  eligibility. 

If  lheriffs  are  eligible  for  any  other  county  but 
their  own,  why  mould  they  not  be  lb  for  boroughs  ^36^ 
in  their  own  c.junty?  It  has  been  fhown  that  the 
election  of  fheriffs  to  be  knights  was  the  fuppofed 
evil  which  the  ordinance  of  Edward  the  Third  (on 
which  the  "  nolumv.s  "  in  the  writ  is  clearly  founded) 
was  intended  to  remedy.  Is  the  prohibition  to 
have  no  force  in  the  cafes  which  it  was  particularly 
aimed  at,  and  to  operate  in  thofe  which  it  was  not 
intended  to  affect? 

Since  the  flatute  of  the  23d  of  Henry  the  Sixth, 
the  merit!  is  in  np  refpect  the  returning  officer  for 
boroughs.  He  is  obliged  to  accept  the  return  fent 
him  with  his  precept,  and  is  merely  the  conduit- 
pipe  to  convey  it  to  the  clerk  of  the  crown.  If, 
therefore,  we  were  to  fuppofe  that  the  prohibition 
ot  the  writ  was  valid  before  that  flatute,  becaufe 
of  the  fuppofed  partiality  of  the  fheriffif  he  could 
have  returned  himfelf,  and  becaufe  (as  Mr.  Serjeant 
Croke  quaintly  exprefles  himfelf  in  Hatcher's  cafe), 
a  man  cannot  be  agent  and  patient  at  the  fame  time, 
yet,  fincc  the  flatute  thole  reafons  no  longer  exifl, 
and  cejjante  caufa,  cejfat  effeclus, 

(1)  Journ.    vol.  i.  p.   817,     col.    2.         Littleton's      Rep. 
Col.  2.  Long's   Cafe,   p  340. 

(2)  Journ,  vol,   i.   p.  869, 
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*  The  fheriffdoes  not  fign  the  indenture  for  a  bo-e 
rough  which  is  lent  to  the  clerk,  of  the  crown,  but 
only  the  counterpart  left  in  the  country,  which  is 
nothing  more  than  a  memorandum  or  certificate; 
for  when  a  return  is  to  be  amended,  the  amend- 
ment is  made  on  the  indenture  fent  to  the  clerk  of 
the  crown.  It  is  never  thought  neceffary  to  alter 
the  counterpart  in  the  country.  Formerly  the  re- 
turning officer  of  the  borough,  not  the  fheriff,  ufed 
to  be  fent  for,  to  amend  his  own  return  ;  or,  in 
fome  inftances,  it  was  fent  down  to  him  to  be  al- 
tered in  the  country  (i). 

It  is  not  even  neceffary  to  the  validity  of  a  return 
that  it  fliould  pais  through  the  hands  of  the  fheriff. 
This  appears  from  the  cafe  of  Lefkeard,  in  Townf- 
hend's  Collections  (2).  "  The  burgeffes  of  that 
"  borough  being  elected,  the  town  refufed  to  de- 
4<  liver  up  their  indenture  to  the  (he riff;  but  the 
u  party  elected  made  his  indenture,  and  deli- 
[43. 8 J  "  vered  it  to  the  clerk  of  the  crown,  who  filed  it 
"  with  the  reft  of  the  indentures  returned  by  the 
flie riff,  having  indorfed  it  upon  his  writ ;  but 
the  indenture  was  never  executed  bv  the  fherifT, 
nor  returned;  and  yet  this  indenture  was  held 
4C  by  the  Committee  to  be  good.*' 

It  is  faid  that,  in  levying  the  wages  of  the  mem- 
bers for  his  county,  a  flieriff  might  be  partial  to 
himfelf.     Such  an  argument  will  not   have  much 

(1)  Videfupra,  Introdu&ion,  note  (W.)  p.  92. 

(2)  Page  63. 

weight* 
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weight.  Suppofe  a  fheriff  mould  give  himfelf  the 
preference,  may  not  executors  do  the  fame  ?  There 
is  nothing  illegal  in  it,  fince  the  law,  in  the  cafe  of 
executors,  countenances  fuch  a  preference. 

There  is  not  much  greater  weight  in  the  argu- 
ment drawn  from  the  power  which  the  fheriff  has 
of  iffuing  his  precept  either  on  the  firft  or  lafl  of 
tl^e  three  days,  after  he  receives  the  writ ;  for  there 
is  always  intelligence,  and  fubftantial  notice  of  an 
election,  before  the  precept  arrives. 

But  a  general  anfwer  to  all  the  arguments  drawn 
from  the    fuppofed  partiality  and  mifconduct  of    [439] 
fheriffs,  is,  that  the  law  will  not  prefume  fraud  and 
mifconduct  in  its  officers. 

Obferve  what  might  be  the  confequence,  if  it 
were  to  be  holden  that  fheriffs  cannot  be  chofen 
members  of  Parliament.  The  Crown  would  then 
be  able  to  prevent  any  one  from  being  elected,  by 
taking  care  to  make  him  a  fheriff  before  the  elec- 
tion. On  a  general  election,  in  bad  times,  every 
friend  to  the  rights  of  the  people  might,  by  this 
means,  be  excluded  from  the  Houfe  of  Com- 
mons. 

The  paffage  cited  from  Sir  Simon  d'Ewes  is 
merely  a  diclum  of  his,  and  his  manner  of  recon- 
ciling the  cafe  of  St.  Poole  with  Noel's  cafe,  nothing 
but  conjecture. 

Mr.  Juftice  Blackftone  fays,  «  That  fheriffs, 
"  mayors,  and  bailiffs,  are  not  eligible  in  their  re- 
«  fpeclive  jurifdictions,  being  returning  officers"  It 
has  been  mown  that  fheriffs  cannot  be  confidered 
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as  the  returning  officers  for  boroughs;  and  tho 
meaning  of  this  paffage  is,  that  a  mayor  or  bailiff 
cannot  be  chofen  within  his  jurifdiclion  as  returning 
officer;  that  is  *  he  cannot  be  chofen  for  his  borough, 
and  that  a  flieriff  cannot  be  chofen  within  his  jurif- 
diclion  as  returning  officer ;  that  is,  he  cannot  be 
chofen  for  his  ow.i  county. 

In  Willis's  Noti.  Parliam.  we  find  that  Barnard 
Granville,  meriff  of  Cornwall,  was  member  for 
Bodmin  in  that  county;  and  it  is  no  objection  to 
the  authority  of  that  precedent,  that  there  is  no 
account  of  any  complaint  or  petition  againft  him  \ 
for  the  Houfe,  if  he  had  not  been  eligible,  would 
themfelyes  have  taken  notice  of  it,  and  would  have 
amoyed  him  (H),  as  they  would  a  peer  if  he  were 
to  be  elected  and  returned. 

In  the  year  1727,  Charles  Bathurft,  Efq.  was  re- 
turned for  the  borough  of  Richmond  in  Yorkfhire, 
and  a  petition  was  prefented  againft  him,  and  that 
very  petition  mentioned  that  he  was  at  the  time  of 
the  election,  high  flieriff  of  the  county ;  yet,  on 
the  trial  of  the  caufe  no  objection  was  made  to  him 
on  that  account,  and,  though  it  was  determined 
[441]  againft  him,  (14th  March,  i/2|)  it  was  decided  on 
quite  different  grounds  (1). 

The  counfel  on  the  other  fide  have  only  pro- 
duced on^  cafe  in  favour  of  the  doctrine  they  have 
to  fupport ;  and  in  the  debate  on  that  very  cafes 

(1)  Journ.  vo!.  xx:.  p.  25,  26,  72.  col.  2.  78.  col.  1,  2. 
86.  col.  I, 

that 
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that  of  Sii  Walter  Long  is  cited,  who  was  member 
for  Bath,  and  Sheriff  of  the  county  at  the  fame 
time;  and  Mr.  Oakley  laid,  in  the  lame  debate, 
that  he  was  member  for  Biihop's  Caftle,  in  the 
Convention  Parliament,  when  he  was  fheriff  of 
Shropshire,  and  fat  without  controverfy  (i). 

Hatcher's  cafe  was  not  like  the  preient.  For 
he  had  returned  another,  and,  therefore,  the  Houfe 
thought  that  he  was,  by  his  own  act,  eftopped 
from  complaining  of  the  return.  That  his  petition 
was  rejected  on  this  ground  (however  unreafonable, 
fince  he  was  obliged  to  accept  the  return  made  by 
the  pre ii ding  officer  ot  the  borough)  is  evident  from 
the  following  entry  in  the  Journals. 

27  March,  1677.  Cf  A  motion  being  made 
"  that  the  petition  of  Mr.  Hatcher;  high  fheriff  [442! 
<c  of  the  county  of  Lincolne,  exhibited  to  the  Com- 
"  mittee  of  privileges  and  elections,  fetting  forth, 
cc  that  he  is  duly  elected  for  the  town  of  Stamford 
<c  in  the  faid  county,  [be  rejected  (2);]  he  having 
u  him Jelf  returned  Henry  Nozvell,  Efq.  as  duly  elected 
<c  for  the  faid  town;  Refolved,  That  the  petition  of 
"  Mr.  Hatcher,  high  fheriff  of  the  county  ot 
*f  Lincolne,  exhibited  to  the  Committee  of  privi- 
"  leges  and  elections,  touching  the  election  for  the 


(1)  Grey's  Deb.    vol.    iv.  the     motion,    but    evidently 
316.  ought  to   be  there  to  complete 

(2)  Thofe    words   [be  re-  the  fenfe,  and    make  it  coire~ 
jecl.d]  are   not  in  the  entry  of  fpond  with  thcrefolution. 

u  town 
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<c  town  of  Stamford  within  the  laid  county,  be  re* 
"  jected  (i)." 

But,  at  mod,  this  is  only  one  precedent,  and  it 
happened  at  lb  unfettled  and  factious  a  time,  that 
its  authority  cannot  be  great ;  furely  not  fufficient 
to  eftablifh  a  disqualification  which  would  affect 
fomany,  and  might  be  attended  with  fuch  ill  con- 
fluences. Ii  a  tingle  precedent  were  fufficient  for 
[443]  fuch  a  purpofe,  the  Attorney  General  could  not 
fit  in  Parliament,  for  the  Journals  will  furnilh 
an  inftance  where  the  Houfe  decided  that  he 
was  not  eligible,  and,  when  he  had  been  returned, 
declared  his  election  void  (2).  9  and  10  Feb. 
162I  (I.) 

If  the  Committee  mould  be  of  opinion  that  the 
fitting  member  was  not  eligible,  yet  it  cannot  be 
contended  that  thofe  who  voted  for  him  threw 
away  their  votes,  as  they  acted  in  confequence  of 
the  decifion  of  the  magiftrate  who  prehded  at  the 
election,  and  who,  after  hearing  counfel,  declared 
to  the  electors  that  the  fitting  member  was  not 
difqualified.  In  the  debate  in  Hatchers  cafe, 
whofe  authority  is  trufted  to  fo  much,  Mr.  Powle 
faid,  and,  as  to  that>  was  not  contradicted,  "  that, 
**  though  the  fheriffbe  incabable  of  ferving,  it  fhall 
<c  not  make  the  minor  part  capable  to  elect  (3)." 
At    ail  events,   therefore,  the   petitioner   cannot 

(1)  Jourp.  vol.  ix,  p.  407,         (3)  Grey's  Deb.  loc.  cit. 
col.  1. 

(2)  Journ.  vol.  1.    p.  456, 
col.  i,  2,  460.  col.  2. 

fucceed 
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fucceed  in  being  declared  duly  elected.  It  the 
fitting  member  *  was  not  eligible,  the  election  was 
void. 

Counsel  for  the  Petitioner,  in  reply . 

The  maxim,  that  fraud  is  not  to  be  prefumed,  is 
true,  with  regard  to  particular  cafes,  but  in  conftru- 
ing  the  law  upon  a  general  que  (lion,  (fuch  as  the 
prefent)  that  construction  is  to  be  preferred  which 
leaves  the  lead  room  for  fraud,  and  beft  ferves  to 
prevent  it. 

The  entry  of  the  order  for  allowing  Sir  Edward 
Coke  privileges  of  Parliament  is  in  the  following 
words:  9  June,  1626.  "  Upon  que  ft  ion,  Sir  Ed~ 
"  ward  Coke,  Handing  de  faclo  returned  a  mem- 
"  ber  of  this  Houfe,  to  have  privilege  again  ft  a  fuit 
<f  in  Chancery  commenced  againft  him  by  the 
<c  lady  Cleare."  This  proves  that  he  was  not 
then  confidcred  as  a  legal  member  of  the  Houfe. 

The  cafe  of  Granville  has  only  been  cited  from 
Willis,  a  very  modern  author,  and  it  does  not  ap- 
pear that  he  was  not  appointed  (herirT  after  his 
election. 

The  Richmond  cafe  was  decided  on  the  merits 
of  the  election,  and  it  was,  therefore,  unnecefTary     [44  c] 
for  the  parties,  or  the  Houfe,  to  go  into  the  quef- 
tion  of  Mr.  Bathurft's  eligibility. 

Sir  Walter  Long's  cafe  is  mifreprefented  by  Mr. 
Powle,  in  the  debate  on  the  cafe  of  Stamford  ;  for 
it  appears,  from  Lyttleton's  Reports,  that  he  was 
fhcriff  of  lllltjlrire,  and  member  for  Bath  in  the 

county 
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county  of  Somerfct;  arid  Covert,  whofe  cafe  was  cited 
by  the  countci   on  one  fide  in  that  of  Long  to 
fhow  that  a  flierifT  is  eligible    in  his  county,   v. 
proved  to  have  been  fherifF  of  Sujjcx,  and  member 
for  Peters  field  in  Hamp/Jiire  ( i ). 

In  whatever  manner  the  entry  in  the  Journals  of 
the  proceeding  in  Hatcher's  cafe  may  be  worded, 
it  is  evident  from  the  debate  on  that  occahon,  that 
the  chief  queftion  in  the  Houfe  was  the  eligibility 
of  a  iheriff  within  his  county.  That  cafe,  there- 
fore, is  a  precedent  in  point ;  and  as  no  inftances 
can  be  given  of  fherirTs  fitting  in  Parliament  for 

v  borough  within  their  county  (K),  when  their 
[446]   election  was  controverted,  the  law   mud  be  now 
considered  as  eftabli (lied,  and  unalterable  but  by  act 
of  Parliament. 

As  to  the  power  the  King  will  have,  if  fherifTs 
are  thought  to  be  ineligible  within  their  counties, 
of  excluding  from  the  Houfe  perfons  obnoxious  to 
the  court,  there  is  little  reafon  to  be  alarmed  with 
fears  on  that  (core  ;  for  a  man  who  is  inclined  to 
oppofe  the  crown,  will  have  fully  as  good  an  op- 
portunity  of  doing  fo  as  ilieriff,  as  he  would  have 
as  member  of  Parliament  5  feeing  that,  as  fherifF, 
he  has  of  courfe  a  very  great  influence  in  his 
county,  and  great  authority  in  all  elections  there  ; 
fothat,  if  he  cannot  himfeif  be  returned  to  Parlia- 
ment, he  may  promote  the  election  of  others  equally 
hoftile  to  the  court. 

(1)  Lyttlcton's  Rep.  p.  339. 

If 
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If  the  fitting  member,  being  fherirY  of  the  county, 
was  ineligible,  it  is  a  clear  confequence,  (efpecially 
after  the  formal  notice  was  given  before  the  poll 
began)  that  the  votes  in  his  favour  were  thrown 
away,  and  that  the  petitioner  was  duly  elected. 
This  principle,  in  all  the  debates  on  the  Middlclcx 
election,  was  never  queltioned  on  cither  fide. 

On  Monday,  the  6th  of  March,  the  Committee,     [447] 
by  their  Chairman,  informed  the  Houfe,  that  they 
had  determined  (L), 

That  neither  the  fitting  member,  nor  the  peti- 
tioner, were  duly  elected  3  and  that  the  election  was 
void  (1)  *. 

( i  )»  Votes,  p.  5  30.  [  ■  Vide  infra t  vol.] 
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DAGE  4.21  (A).     The  Writ  to  the  fheriff  of  Oxford- 
(hire,  (tranfcribed  from  the  original  in  the  office  of  the 
clerk  of  the  crown.) 

"  George  the  Third,  by  the  grace  of  God,  of  Great  Brl- 
"  tain,  France,  and  Ireland,  King,  defender  of  the  faith,  and 
"  fo  forth  i  to  the  (herifF  of  the  County  of  Oxford  greeting. 
"  Whereas,  by  the  advice  and  afTent  of  our  council,  for 
"  certain  arduous  and  urgent  affairs  concerning  us,  the  ftate, 
"  and  defence  of  our  kingdom  of  Great  Britain,  and  the 
4t  church,  we  have  ordered  a  certain  Parliament  to  beholden 
<l  at  our  city  of  Wcftminfter,  on  the  29th  day  of  November 
cc  next  enfuing,  and  there  to  treat  and  have  conference  with 
"  the  prelates,  great  men,  and  peers  of  our  realm,  we  com- 
"  mand  and  (tri£lly  enjoin  you,  that  (proclamation  being 
K  made  of  the  day  and  place  afore faid  in  your  next  county 
"  court  to  be  holden  after  the  receipt  of  this  our  writ)  two 
tC  knights  of  the  moft  fit  and  difcreet  of  the  faid  county, 
"  girt  with  fwords,  and  of  the  univerfity  of  Oxford  two  bur- 
"  geffes,  and  of  every  city  of  that  county  two  citizens,  and 
ct  of  every  borough  in  the  fame  county  two  burgeffes,  of  the 
"  moll  fufficientand  difcreet,  freely  and  indifferently  by  thofe 

"  who 
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cc  who  at  fueh  proclamation  (hall  be   prefent,  according  to 

,c  the  form  of  the    ftatutes  in  that   cafe   made  and  provided, 

<c  you  caufe  to  be  elected;  and  the  names  ofthofe  knights, 

11  citizens,  and  burgefles  fo  to  be  elected  (whether  they  be 

4C  prefent  or  abfent)  you  caufe  to  be  inferted  in  certain  in* 

11  dentures,  to  be  thereupon   made    between  you  and   thefe 

"  who  ihall  be  prefent  at  fuch  election  ;  and  them  at  the  day 

11  and  place  aforefaid  you  caufe    to   come,   in   fuch   manner 

"  that  the  laid  knights   for  themfelves  and  the  commonalty 

<c  of  the  fame  county,  and  the  faid  citizens  and  burgefles  for 

u  themfelves   and    the    commonalty   of  the  faid   university, 

*'  cities,  and  boroughs  respectively,  may  have  from  them  full 

"  and  furlicient   power   to   do  and   content    to  thofe  things 

"  which  then  and  there,  by  the  common  council  of  our  faid 

u  kingdom,  (by  the  blefling  of  God)  ihall  happen  to  be  or- 

<c  dained  upon  the  aforefaid  affairs,  i'o  that  for  want  of  fuch 

"  power,  or  through  an  improvident  election  of  the  faid 

ct  knights,  citizens  or  burgefles,  the  aforefaid  affairs  may  in 

'*  no    wife    remain    unhnifhed ;    willing    ncverthchfs,    that 

u  neither  yon  nor  any  other  jherijp' of  this  our  faid  kingdom  be 

"  in  any  wife  elected^  and  that  the  election  in  your  full  county 

"  fo  made   diflinctly  and  openly,    under  your  feal,  and  the 

1C  feals  ofthofe  who  (hall  be  prefent  at  fuch  election,  you  do      [jrol 

"  certify  to  us  in  our  Chancery,  at  the  day  and  place  afore- 

"  faid  without  delay,  remitting  to   us  one  part  of  the  afore - 

"  faid  indentures  annexed  to  thefe  prefents,  together  with  this 

"  writ.     Witnefs   ourfelf  at  Weftminiter,  the   firft  day  of 

M  October,  in  the  fourteenth  year  of  our  reign." 

The  writs  to  foe  riffs  are  all  in  the  fame  form,  except 
that  in  this,  and  in  that  to  the  fheriiTof  Cambridgeshire, 
there  is  a  claufe  for  the  election  of  members  for  the  refpec- 
tive  univeriities.  I  have  inferted  one  of  thtm  on  that  account, 
becaufe  in  the  cafe  of  Wigtown  an  argument  is  drawn  from 
the  word  burgefs,  as  applied  to  the  members  for  the  univer- 
ftues, 

&  The 
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Note  {£>  The  writ  to  the  fheriffona  general  election   is    i 

(^  j  J    printed  in  the  appendix  to  the  common  book  on  the  law  of 
elections. 

Note  P.  423.   (B).     This  petition  of  the  Houfe  of  Commons 

C^-)       in  the  13th  of  Edward  III.   affords  a  preemption  that   the 
prohibition  of  the  46th  of  the  fame  King  was  ordained  in 
"confequence  of  a  petition  of  theirs  ;  and  if  fo,  it  was,  accord- 
ing to  the  forms  of  thofe  days,  an  act  of  Parliament. 

Note  P.  426.   (C).    Before  the  ftatuteofthe  23d  of  Henry  VI. 

*    *'       it  was  the  "  ufual  cuffom  \nfundry  counties  of  the  realm  to 

tc  elect  their  knights,  citizens,  and  burgefles,  on  the  fame  day, 

"  in  their  county  court,  by  the  fuiters  or  others  reforting  to 

u  it,  or  by  four  or  five  citizens  or  burgefles  only,  (whereof 

"  the  mayor,  bailiff,  or  chief  officer  was  ufually  one)  Tent 

[ajiI      *?  from  every  city  or  borough  to  the  county  court  to  elect 

tc  their  citizens  or  burgefles,  fo  foon  as   the  knights  were 

"  chofen,  and  to  return  both  the  knights,  citiz -ns,  and  bur- 

<c  gefles  names,  in,  or  by,  one  indenture  alone,  or  the  knights 

ct  in  one  indenture  by  themfelves,  and  all  the  citizens  and 

c{  burgefles  thus  elected  in   and  by  one  indenture  diftinct 

"  from  the  knights,  under  the  feals  of  the  citizens  and  bur- 

ci  gefles  electing  them.''     See  Pfynne's  Brev.  Parliam.  red. 

p.  252,  wh^re  this  is  proved  by  a  great  variety  of  returns  in 

the  reigns  of  Henry  V.  and  Henry  VI.     "  Some  borough? 

"  ufed  to  eh£l  four,  or  a  Imall  number  of  burgefles,  who  went 

<c  to  the  cunty  court,  and,  for  the  whole  body,  elected  the 

<c  burge^es."       Id.   ibid.   p.   256.       This    was  fomething 

analogous  to  the  prfcfent  mode  of  electing  delegates  to  chocfc 

the  members  for  the  royal  boroughs  in  Scotland. 

*'  The   form  of  electing   citizens  and    burgefles  at  t')j, 

cc  count)  court,  w<is  not  univerfally  obferved  in  all  counties; 

<c  but  the  flier  ff  of  many  {hires  fent  either  the  writs  them- 

"  ielves,  ur  precepts  grounded  thereon,  to  the  mayors  and 

2  «  bailiffs 
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*c  bailiffs,  to  elect  and  return  citizens  and  bur^effes,  which       Note 
c<  they  accordingly  did,   and  returned  by  fpecial  indentures  2.  j 

lt  long  before  the  ftatutes  of  7  Henry  IV.  and  23  Henry 
cc  VI."  la.  ibid.  p.  261.  This  he  proves  likewife  by  a 
great  number  of  inftances ;  one  of  them  as  far  back  as  the 
reign  of  Edward  the  Second. 

P.  432.  (DJ.  By  the  ftatute  of  23  Henry  VI.  cap.  14.  Note 
§  3.  "  It  is  enabled,  that  the  knights  hereafter  to  be  chofen  (D-) 
"  (hall  be  notable  knights  of  the  fame  counties  for  which  [45 2] 
tl  they  (hall  be  chofen,  or  otherwife,  fuch  notable  ejquires, 
**  gtntlemen  of  birth,  of  the  fame  counties,  as  jhall  be  able  to 
K  be  knights.'*  So  that  the  nec^flity  of  being  a  knight,  in 
order  to  be  eligible  for  a  county  has  been  difpenfed  with  by 
act  of  Parliament,  and  yet  the  direction  to  chufe  knights 
girt  with  fwords  is  ftill  retained  in  the  writ.  Long  before 
the  ftatute  jufl:  mentioned,  there  are  instances  of  returns  of 
perfons  who  were  not  knights,  for  counties.  Prj  nne  has 
printed  one,  by  the  fheriffof  Northumberland,  34.  Edw.  III. 
which  fets  forth,  that,  there  being  only  one  knight  in  the 
county,  and  he  "  languidus  et  impotens  ad  labor andum"  two 
others  who  were  not  knights,  had  been  returned,  (Brev. 
Pari.  red.  p.  167)  and  another  of  the  fame  fort  by  the 
fheriffof  Rutlandlhire,  in  the  4th  of  Edward  the  Second. 
Id.  ibid.  p.  170. 

P.  432.  (E).  Abingdon  was  made  a  parliamentary  Note 
borough,  with  power  to  fend  one  burgefs  to  Parliament,  in  (E-) 
the  2d  and  3d  of  Philip  and  iMary. 

P.  431.    (F.)  The  petition  of  Peter  Taylor,  Efq.  and       Note 
certain  electors  of  Wells,  complaining  of  an  undue  election         (F-) 
and  return  of  Clement   Tudway,  Eiq.  and   Robert   Child, 
Efq.   was   prefented    to  the    Houfe,    and    referred    to   the 
Committee  of  privileges  and  elections,    15th  Nov.   1768, 

Vol.  I,  Z  Journ, 
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Note  Journ.  vol.  xxxii.  p.  36.  col.  1.  2.  On  the  9th  of  March 
(*•)  following,  the  Committee  reported,  "  That  they  were  of 
<l  opinion  that  both  Mr.  Tudway  and  Mr.  Child  were 
<l  *  duly  elected,  to  which  the  Houfe  agreed."  Same  vol. 
p.  239.  col.  2.  Mr.  Child  was(heriffof  Warwickfhire  at 
the  time  of  his  election,  but  that  was  not  objected  to  him  in 
the  petition. 

Note  P.  435.  (G).     10  Feb.  162*,  "  Mr.  Chancellor  of  the 

(G.)  «  Exchequer  delivered  a  mefTage  from  his  Majefiy ;  That, 
"  taking  notice  of  an  order  here,  to  fend  out  writs,  upon 
<c  double  returns,  taketh  alio  knowledge,  that  Sir  Edward 
"  Coke,  being  (herifF  of  Buckingham,  and  being  returned 
*c  one  of  the  knights  for  the  (hire  for  Norfolke,  contrary  to 
cc  the  tenure  of  the  writ,  hopeth  this  Houfe  will  do  him  that 
<c  right,  as  to  fend  out  a  new  writ. — Mr.  Chancellor  of  the 
cc  Dutchy  moveth,  to  refer  this  to  the  Committee  of  privi- 
Cl  leges  j  and  report  to  the  Houfe  their  opinions  of  the  law, 
<c  and  ufage.— Refolved. — And  to  be  firji  heard."  Journ. 
vol.  i.  p.  817.  col.  2. 

jjote  P.  440.  (H).    There  is  fuch  an  inftance  in  the  cafe  of  the 

(H.)       Attorney  General,     Pide  infra,  note  (I). 

Note  P.  443.  (I).    8th  April  1764,  «  Mr.  Duncombe  :— To 

(  '  "  have  the  privileges  examined  firft-,  and  openly;  particu- 
"  larly,  whether  Mr.  Attorney  General  may  be  chofen  in 
"  refpeel  no  precedent,  that  an  Attorney  General  chofen.— 
<c  Writ  of  attendance. — Sir  H.  Hobart's  cafe  ruled,  becaufe 
<c  then  a  member  of  this  Houfe,  when  chofen  Attorney. 
"  Mr.  Alford  moveth,  that  the  Houfe  may  determine, 
"  whether  Mr.  Attorney  may  ferve."  Journ.  vol  i.  p, 
456.     This  motion  produced  a  long  debate,  and  the  matter 

[4C4]  was  referred  to  a  Committee  to  fearch  for  precedents.  II 
April,  That  Committee  reported.  That  Sic  Henry  Hobart 

was 
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Was  the  only  Attorney  General  who  appeared,  in  the  clerk's  Note 
hand,  to  have:  been  in  the  Houfe;  that  he  was  of  the  Houfe  Vj:~  j. 
when  he  was  made  Attorney,  and,  by  connivency,  conti- 
nued to  ferve.—  \fter  a  new  debate,  the  queftion  was  put, 
••  Whether  [V!r.  Attorney]  mall  for  this  Parliament  re- 
"  main  of  the  Houfe,  or  not: — Refo!ved,  He  (hall.  2. 
<c  Whether  any  Attorney  General  (hall,  after  this  Parlia- 
<{  ment,  ferve  as  a  member  of  this  Houfe : — Refolved,  No." 
Journ.  vol.  i.  p.  456.  col.  I.  2.   460.  col.  2. 

9  Feb.  162^,  "  Mr.  Speaker  moveth,  that  Mr.  Attorney 
"  returned  from   Greeneftead,   and  mentioned   the   order. 

<c  The  order  to  be  brought,  and  read,  to-morrow  morn- 
<{  ing }  and  then  order  to  be  taken  for  it  in  the  Houfe." 
Journ.  vol.  i.  p.  817.  col.  I. 

"  10  Feb.  A  new  writ,  for  choice  of  another  burgefs  for 
u  the  borough  of  Eaft  Grinfteade,  in  the  room  of  Sir  Ro. 
"  Heath,  his  Majefty's  Attorney  General,  according  to  the 
<c  precedent  of  12  Jacobi"  Journ.  fame  vol.  loc.  cit.  It  TaCcT 
appears,  by  the  Journals,  that,  foon  after  the  Reftoration,  the 
Attorney  General  fat  in  the  Houfe,  and  that  his  eligibility 
has  never  been  objected  to  fince. 

P.  445.  (K).     There  are  inftances  of  fheriffs  returned       Note 
for  boroughs   within  their  own  counties,   and   allowed  to       (K.) 
fit,  although  objected  to   at  their  election,  and   petitioned 
againft. 

5  Decern.  1710.  A  petition  was  prefented  complaining 
of  an  undue  election  and  return  for  Dei  by,  fetting  forth, 
That,  at  the  election,  the  petitioners  openly,  in  public 
court,  objected  againft  Mr,  Harpur,  one  of  the  fitting 
members,  as  incapable  of  being  elected,  for  that  he  was  then 
high  (herifFof  Derbyihire.  This,  and  a  general  charge  of 
bribery  againft  hi:n  and  the  other  fitting  member,  was  all 
the  complaint  of  the   petition.     Journ,    vol.  xvi.  p.  419. 

%  %  col. 


455  Notes  on  the  Cafe  of  Abingdon. 

Note      col.  I.     It  was  withdrawn,  by  the  leave  of  the  Houfe,  on  the 
'     '        19th  of  Feb.  following.     Journ.  fame  vol.  p.  507.  col.  1. 

yl0le  P.  447.  (L).    The  cafe  of  Sir  George  Selby,  who  in  the 

reign  of  James  the  Firft,  being  fheriffof  Duiham,  was  re- 
turned for  the  county  of  Northumberland,  was  not,  as  far  as  I 
recollect,  cited  by  the  counfel,  in  this  cafe  of  Abingdon, 
but  I  have  great  reafon  to  think  that  it  weighed  very  much 
with  the  Committee. 

"  9  April  16 14.  Mr.  Francis  Moore  reporteth  the  pro- 
"  ceedings  of  the  Committee  for  privileges,  yefterday. 

"  For  the  petition  of  Northumberland, 

ct  The  petition  four  things: 

*  1.  Setting  back  the  clock,  and  then  refufing  to  take 
li  voices  after  nine: 

"  2.  That  Sir  George  Selby  not  eligible  \  for  that  no  Jheriff^ 
"  by  the  iurity  to  be  chofen\  where  Sir  George  Jheriff  of  Dur- 
4C  ham  Bifhoprick. 

"  3.  For  want  of  freehold. 

c<  4.  For  want  of  refidence  in  that  (hire. 
[456]         "  That  Sir  George  prefent,  alledged,  that  the  bifhop  had 
cc  difcharged  him  before  the  election. 

"  The  Committees— 

"  The  fherifPs — ft  ill  executed  by  him— 

c<  For  the  undue  election  ;  thought  fit,  the  fherirTfhould 
"  be  fenc  for,  by  the  greateft  number  of  Committee. 

"  The  other  two  points  not  thought  fit  to  be  examined,  for 
«'  that,  the  electors'  fault,  not  the  fheriff's." 

(Here  fome  other  matter  intervenes.) 

"  Mr.  Fuller— -Sir  George  Selby  to  be  difcharged,  and 
C{  a  new  writ  for  a  new  choice ;  and  the  fherifT  to  be  fent 
"  for. 

"  Sir  Edw.  Sands :— 1.  Whether  a  fheriff  may  be  re-' 
*  turned. 

"  2.  Whether  a  (herirT  of  Durham.— * 

x  "A&erifF 


Notes  on  the  Cafe  of  Abingdon.  456 

*  A  (herifF  not  to  return  himfelf. —  Note 

"  The  words  of  the  writ  not  ancient,    to  retrain   the    >^ih^ 
«  election  of  (herifFs— Not  ancient,  therefore  not  the  com- 
*c  mon  law,  nor  by  ftatute  law :   Ergo,  this  no   fufEcicnt 
"  warrant. 

"  For  Durham ;  the  (herifF  not  made  by  the  King,  but 
M  the  bifhop  ;  and  for  life,  not  for  a  year. 

(Here  fome  other  matter  intervenes.) 

c<  Sir  Roger  Owen:— That  the  writs  anciently  fuch  as 
now,  to  reftrain  electing  or  returning  of  (herifFs,  for  in  the 
Regifter,  and  Nat.  Brevium  (1).— 

"  For  Durham  (herifF,  the  like  for  them  as  for  the  (herifF     [457] 
<c  of  Chefter  and  Cornewayle,  &c.-— 

<c  The  reafon  why  reftrained;  for  that  he  hath  cuflodiam 
Ci  comitatus;  and  commandeth  all  duties,  &c.  and  is  to  exe- 
44  cute  all  procefFes." — 

(Here  again  fome  other  matter  intervenes.) 

f  Sir  Henry  Montague  :— -That  no  (herifF can  by  the  law 
<(  be  chofen  :  The  writ  in  the  negative. 

u  Refolved,  upon  the  quefUon,  that  Sir  George  Selbv, 
*c  (herifF  of  Durham,  cannot  be  chofen  knight  of  the  (hire  for 
cc  Northumberland  :  and  ordered,  that  a  warrant  be  made,  by 
"  Mr.  Speaker,  to  the  clerk  of  the  crown,  for  the  election  of 
M  another  knight  for  that  (hire  in  his  place."  Journ.  vol.  i. 
p.  457.  col.  2.  458.  col.  1. 

(x)  The  writ  is  in  neither  of  thofe  bookt. 


*7     * 
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THE 


E 


Of  the  T  O  W  N  of 


SHREWSBURY, 


In  the  County  of    Salop, 


The  Committee  was  chofen  onTuefday,  the  7th  of  March, 
and  confifted  of  the  following  Gentlemen: 


-^ 


John  Orde,  Efq.  Chairman,  - 
John  Elwes,  Elq.  ----- 
Richard  Aldworth  Neville,  Efq.  - 
Sir  Cecil  Wray,  Bart.  -  -  • 
Charles  Brett,  Efq.  -  -  -  . 
John  Cooper,  Efq.  ----- 
William  Ewer,  Efq.  -  -  -  . 
William  Chafin  Grove,  Efq.  -  • 
Edwin  Lafcelles,  Efq.  -  -  - 
Daniel  Lafcelles,  Efq.  -  -  -  . 
John  Darker,  Efq.  -  -  -  _  , 
George  Bridges  Brudenell,  Efq.  . 
Lucy  Knightley,  Efq.  -     -     -     . 

Nominees, 

Of  the  Petitioners  : 
Right  Hon.  Thomas  Townfhend 

Of  the  Sitting  Member  : 
Henry  Herbert,  Efq.    -     -     -     - 


11 


(Midhurft. 
Berkfhire. 
Grampound. 
Eaft-  Retford. 
Leftwithiel. 
Downton. 
Dorchefter* 
Weymouth,  &c. 
York  (hi  re. 
Northallerton. 
Leicefter. 
Rutlandfhire. 
Northamptonfhire 


Whitchurch, 

Hants, 


.Wilton. 


Petitioners: 

Certain  Burgefles,  and  others,  Electors  of  the  Town  of 

Shrewsbury. 

Sitting  Member  : 
Charlton  Leighton,  Efq. 

Counsel 

For  the  Petitioners  S 

Mr.  Mansfield,  Mr.  Kenyon. 

For  the  Sitting  Member : 
Mr.  Bearcroft,  Mr.  Davenport. 


(    4«  i    ) 


THE 


A      S      E 


Of  the  TOWN  of 


SHREWSBURY. 


ON  Tuefday,  the  6th  of  December,  1774,  a 
petition  of  William  Pulteney,  Efq.  was  pre- 
ferred to  the  Houfe,  fetting  forth  ;  That,  at  the 
laft  election  of  members,  to  ferve  in  Parliament  for 
the  town  of  Shrewfbury,  Robert  Lord  Clive,  in  the 
kingdom  of  Ireland,  Charlton  Leighton,  Efq.  and 
the  petitioner,  were  candidates;  and  that  the 
mayor,  by  admitting  votes  for  Lord  Clive  and  Mr. 
Leighton,  which  ought  to  have  been  rejected,  and 
rejecting  others  for  the  petitioner  which  ought  to 
have  been  received,  had  ftated  a  majority  on  the 
poll  in  favour  of  Lord  Clive,  and  Mr.  Leighton, 
and  had  returned  them,  although  the  petitioner 
would  have  had  a  very  great  majority,  if  juftice  [462] 
Jud  been  done  to  him  ( 1 ). 

(1)  Votes,  p.  25,  26. 

On 
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On  Friday,  the  1 6th  of  the  fame  month,  a  peti- 
tion was  prefented,  of  certain  burgefles  and  others, 
entitled  to  vote  for  members  of  Parliament  for  the 
town  of  Shrewfbury,  containing  fimilar  allegations 
with  the  former,  but  only  againft  the  election  and 
return  of  Mr.  Leigh  ton  (1). 

Both  thefe  petitions  were  appointed  to  be  taken 
into  confideration  on  the  fame  day. 

In  the  mean  time  Lord  Clive's  death  happened 
(2),  but  a  new  writ  could  not  iflue,  while  a  petition 
was  depending  which  queftioned  the  legality  of 
his  election  -,  becaufe,  if  it  fliould  turn  out  on  the 
trial  that  he  was  not  duly  elected,  and  that  both 
Mr.  Pulteney  and  Mr.  Leighton  were,  then  his 
death  had  not  occafioned  a  vacancy. 

On  Monday,  the  20th  of  February,   1775,  the 
[463]    day  for  taking  the  two  petitions  into  confidera- 
tion was  altered   from  the   24th  of  that  month, 
which  was  the  day  flrft  appointed,  to  the  7  th  of 
March  (3).  - 

On  Monday,  the  6th  of  March,  Mr.  Pulteney 
had  leave  to  withdraw  his  petition  (4)  ;  and  on  the 
9th,  a  new  writ  was  ordered  for  electing  a  burgefs 
in  the  room  of  Lord  Clive  (5). 
,  The  only  petition,  therefore,  for  the  confidera- 

tion of  the  Committee,  when  they  met  on  Wed- 
nefday,  the  8th  of  March,  was  that  of  the  burgefles 

(1)  Votes,  p.  85,  86.  (4)  Ibid.  p.  328. 

(2)  2%  Nov.  1774.  (5)  Ibid.  p.  351. 

(3)  Votes,  p.  247. 

and 
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and  electors,  and  Mr.  Leighton's  was  the  only  elec- 
tion complained  of. 

The  laft  determination  of  the  right  of  election  in 
Shrewfbury  is  as  follows. 

9  April,  1723.  Refolved,  "That  the  right  of 
electio  of  burgeffes  to  ferve  in  Parliament  for 
the  borough  of  Shrewfbury,  in  the  county  of 
Salop,  is  only  in  the  burgeffes  inhabiting  in  the 
"  faid  borough,  or  in  the  fuburbs  thereof,  pay-  [464] 
*-'  ing  fcot  and  lot,  and  not  receiving  alms  or 
"  charity  (1)." 

On  the  poll  the  numbers  flood, 

For  Lord  Give,  ----••  210 
For  Charlton  Leighton,  Efq.  -  178 
For  William  Pulteney,  Efq.  -      -     171 

Jf  a  clafs  of  men,  who  had  tendered  their  fuf- 
frages,  and  had  been  rejected  by  the  returning 
officer,  were  entitled  by  law  to  vote,  it  was  ad- 
mitted that  Mr.  Pulteney  had  a  majority,  and  was 
duly  elected. 

The  queftion  then,  was,  Whether  the  Com- 
mittee ought  to  allow  their  votes. 

For  the  petitioners,  it  was  contended, 

That  the  perfons,  whofe  votes  had  been  rejected, 
were  entitled  to  their  freedom  in  Shrewfbury,  under 
two  immemorial  cufloms,  viz. 

1.    That  all    perfons  of   the  age   of  one-and- 

(1)  Journ.  vol.  xx.  p.  194,001.  1. 

twenty, 
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twenty,  and  who  have  fejrved  a  feven  years  ap- 
prenticefhip  to  one  of  the  trades  which  form  four- 
teen ancient  companies  by  prefcription  or  incorpo- 
ration in  this  borough,  have  a  right  to  demand  and 
[465]  be  admitted  to  their  freedom,  on  paying  five 
pounds,  and  the  ufual  fees. 

2.  That  all  perfons,  born  within  the  borough, 
are,  at  the  age  of  one^and-twenty,  entitled,  in  like 
manner,  to  demand  and  be  admitted  to  their 
freedom,  on  payment  of  five  pounds,  and  the  ufual 
fees. 

The  fact,  that  the  rejected  voters  came  under  the 
defcription  of  one  or  the  other  of  thofe  two  cuftoms, 
was  not  difputed. 

It  was  proved,  that,  more  than  a  year  before  the 
election,  they  had  tendered  the  fees  to  the  perfons 
whofe  province  it  is,  by  the  law  of  the  place,  to 
admit  freemen :  that  they  had  claimed  to  be  ad- 
mitted, and  were  refufed. 

It  was  likewife  proved,  that  they  had  tendered 
their  votes  at  the  ele&ion. 

But  the  two  cuftoms  were  called  in  queflion. 

In  1771,  one  Baxter,  claiming  his  freedom  under 
thofe  cuftoms,  had  brought  a  mandamus  in  the 
court  of  King's  Bench. 

On  the  trial  of  that  caufe,  the  corporation  con- 

[466]    tended,  that  the  two  cuftoms,  which  the  plaintiff 

alledged  to  be  immemorial,  were  only  introduced 

by  a  bye-law  of  1642,  which  bye-law  was  repealed 

in  1733. 

The  plaintiff  maintained,  that  the  bye-law  was 

only 
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only  declaratory  of  the  ancient  cuftom,  which  could 
not*  therefore,  be  affected  by  the  repeal  of  fuch 
bye-law. 

The  jury  found  for  the  plaintiff. 

Baxter,  in  confequence  of  the  judgment  in  his 
favour,  fued  out  a  peremptory  mandamus,  and 
was  admitted  to  his  freedom. — But  the  corpora- 
tion, after  that  decifion,  ftill  refufed  to  admit  the 
other  perfons  who  claimed  under  the  cuftoms. 

In  the  cafe  of  Baxter,  they  had  moved  for  a  new 
trial,  which  was  refufed  ;  but,  a  iecond  mandamus 
being  obtained  againft  them,  they  moved  that  this 
new  caufe  might  be  tried  at  bar:  this  was  granted 
by  the  court,  and,  on  that  occafion,  the  judge  who 
tried  the  firft,  faid  he  thought,  that,  on  the  trial,  it 
had  not  been  properly  underflood. 

This  fecond   mandamus  was  depending,  in    the 
court  of  King's  Bench,  at  the  time  of  the  election.    [467] 
It  was  tried  in  Michaelmas  term  (1),  and  deter- 
mined in  like  manner  as  the  former ;  and  there  was 
no  application  for  a  new  trial. 

On  this  ftate  of  the  facts,  the  counfel  for  the 
fitting  member  infifted  ;  That  the  right  of  the 
controverted  votes,  and  the  exiftence  of  the  cuf- 
toms, were  ftill  open  to  the  difcuflion  of  the  Com- 
mittee; that  the  two  mandamujes  were  only  con- 
clufive  between  the  parties;  and  that,  on  the  trial 
of  new  mandamufes,  the  two  former  verdicts,  al- 
though they  might  have  great  weight  as  evidence, 

(x)  19  Nov.  1774. 

would 
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would  not  conclude  the  jury.  They  fuggeffced^ 
that,  fince  the  lad  trial,  and  after  the  four  days  had 
elapfed  which  the  court  allows  for  moving  for  a 
new  trial,  they  had  difcovered  frefh  evidence, 
which  if  laid  before  the  Committee,  would  overturn 
the  cuftoms. 

The  counfel  for  the  petitioners  contended,  on 
the  contrary;  That,  under  circumftanceslike  thofe 
[468]  of  the  prefent  cafe,  two  verdidts,  free  from  all  fufpi- 
cionofcollufion,(thetwo  mayors,  agai nil  whom  both 
the  verdidts  had  been  found,  having  continued  to 
be  warm  partizans  of  the  fitting  members  at  the 
election,  (1),  unimpeached,  and  not  difapproved 
of  by  the  judge,  would  be  conclufive  evidence  as  to 
the  cuftoms,  even  in  a  court  of  law,  becaufe  the  par- 
ties to  be  bound  by  them,  on  a  new  mandamusy 
would  be  the  fame,  viz.  the  corporation  of  Shrews- 
bury j  that,  on  twofuch  verdicts,  a  court  of  equity 
would  make  a  decree  to  eftablifh  a  cuftom,  and 
would  not  grant  a  third  trial;  but  that,  if  this  were 
otherwife,  a  Committee  of  the  Houfe  of  Commons 
would  never  fufFer  two  folemn  verdidts,  and  confe- 
fequent  judgments  of  the  only  court  competent 
to  fuch  caufes,  to  be  called  in  queftion  before 
them.  They  faid  that,  even  in  the  Middlefex 
cafe,  nobody  had.  ever  attempted  to  impeach 
the    verdidt    finding  Mr.   Wilkes   guilty   of  the 

libel. 
[469]        The  counfel  for  the  fitting  members  cited  feveral 


( 1 )  This  was  not  denied. 

cafes 
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cafes  where  courts  of  law  had  granted  new  trials 
after  two  concordant  verdicts,  and  others*  where 
courts  of  equity  had  done  the  fame.  But  they 
were  all  fhown  to  be  cafes  where  the  judge  who 
tried  the  caufe  fignified  his  difapprobation  of  the 
verdict ;  and,  befides,  it  was  faid  that  a  verdict 
before  judgment,  when  once  it  is  fet  afide,  is  confider- 
ed  as  if  it  had  never  exifted. 

On  the  other  fide,  the  cafes  of  the  duke  of  Beau- 
fort,' and  of  Manchefter  Mills,  were  cited,  among 
others.  The  latter  came  on  in  the  duchy  court 
before  Lord  Kinnoul*,  afftfted  by  Lord  Mansfield, 
who  faid,  on  that  occaiion,  that  a  verdict  in  the 
time  of  Charles  the  Firft  (which  was  produced 
in  the  caufe)  was  conclufive  evidence  of  the 
cuftom. 

After  this  point  had  been  argued,  and  the  coun- 
fel  directed  to  withdraw,  the  Committee,  alter 
fhort  deliberation, 

Refolved,  not  to  admit  any  evidence  to  impeach 
the  two  verdicts,  but  to  confider  them  as  concluvfie    [470] 
evidence  of  the  cuftoms. 

The  fitting  member's  counfel  then  endeavoured 
to  prove, 

That  the  rejected  voters  had  not  applied  in  the 
proper  manner,  and  according  to  the  eftabliilied 
uiage,  to  be  admitted  to  their  freedom  -, 

[*  Quer.  if  not  Lord  Edg-     Dougl.  Rep.  of  Cafes  in  B.  R« 
cum  be.]  Vide    Cort  <v.    Birk-     2  1 8. 
beck,  B.R.  H.  19  Geo.  III. 

But 
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But  it  came  out  from  the  eviderice,  that  the 
mode  of  their  application  was  regular. 

They  then  contended, 

That  as  the  title  of  thofe  men  to  their  freedom 
was  in  fufpence,  and  under  litigation  in  Weftmin- 
fter  hall,  when  their  votes  were  rejected,  they  could 
not  be  of  any  avail  as  to  this  election ;  for  that,  in 
inftances  where  the  votes  of  men  who  had  applied 
for  their  freedom  and  were  refufed,  have  been  al- 
lowed, on  proving  their  titles,  the  cafe  had  been 
always  fuch  as  to  fatisfy  the  Committee,  or  the 
Houfe,  that  there  was  no  jufi  ground  for  re- 
futing them,  and  that  it  was  done  by  concert 
with  a  candidate,  and  in  order  to  affect  the  elec- 
tion* 
[47 11  The  Committee,  however,  on  the  fame  day 
(Wednefday,  the  8th  of  March),  informed  the 
Houfe,  by  their  Chairman,  That  they  had  deter- 
mined ; 

That  William  Pulteney,  Efq.  was  duly  elected, 
and  ought  to  have  been  returned  (1)* 

(1)  Votes,  p.  343. 


END    OF    THE    FIRST    VOLUME, 


Printed  hy  Luke  Hanfardt 
Qrtai  Turnfiile,  Lincoln  i-Inn  Fislds, 


I 


SEP  27  1983 


PLEASE  DO  NOT  REMOVE 
CARDS  OR  SLIPS  FROM  THIS  POCKET 

UNIVERSITY  OF  TORONTO  LIBRARY 


JN 
1051 

180P 


v. 


I 


Glenbervie,  Sylvester 
Douglas 

The  history  of  the  cases 
of  controverted 


MB 

ism 


nagHH 

mm 


